CUMULATIVE INDEX-DIGEST AND SUBJECT-INDEX 
OF AGRICULTURE DECISIONS 


DECEMBER 1950 


AGRICULTURAL MARKETING AGREEMENT ACT OF 1937 


ADMINISTRATIVE INTERPRETATION OF STATUTE 
BREWER AS PROCESSOR AND HANDLER 
Petitioner’s contention that there is no room under the act 
for an administrative interpretation of the act as to in- 
clude its use of its hops as “handling”, cannot be sustained 
as it is apparent that Congress deliberately refrained from 
making any narrow circumscribed area for the operation 
of the term “handling” and left considerable discretion to 
the Secretary, the administrator of the statute. Whatever 
clues of intention the act provides are all in the direction 
of showing a very broad use of the word “handling.” It 
cannot be regarded as ultra vires for the Secretary to 
consider a brewer as a processor and as a handler of hops 
under the act. The act contains no exemptions for “pro- 
ducer-handlers.” It is clear from the legislative history of 
the act that 8c (13) (B) was not intended to exclude from 
the coverage of the act producers who engaged in the 
commercial processing and distribution of the agricultural 
commodity produced by them 


ADMINISTRATIVE PROCEDURE ACT 


Finding of Secretary in accordance with section 8 (a) of 


ADMINISTRATIVE REGULATION 


Administrative ruling otherwise valid does not become invalid 
because it affects or cuts across existing contracts 


AMENDMENT TO ORDER NO. 41 (CHICAGO, ILLINOIS) 


Exempting direct route sales by, not involving unlawful dis- 
crimination 


Increasing price of milk for Class I and II by, not involving 
unlawful discrimination 


Not invalid because affecting existing contracts 
Not involving preference violative of Federal Constitution 
Not involving unlawful restraint upon movement of milk 


“Uniform” classification and pricing requirements of section 8c 
(5) (A) not violated by 


Validity of 
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DECEMBER 1950 


AGRICULTURAL MARKETING AGREEMENT ACT OF 1937 


ADMINISTRATIVE INTERPRETATION OF STATUTE 
BREWER AS PROCESSOR AND HANDLER 
Petitioner’s contention that there is no room under the act 
for an administrative interpretation of the act as to in- 
clude its use of its hops as “handling”, cannot be sustained 
as it is apparent that Congress deliberately refrained from 
making any narrow circumscribed area for the operation 
of the term “handling” and left considerable discretion to 
the Secretary, the administrator of the statute. Whatever 
clues of intention the act provides are all in the direction 
of showing a very broad use of the word “handling.” It 
cannot be regarded as ultra vires for the Secretary to 
consider a brewer as a processor and as a handler of hops 
under the act. The act contains no exemptions for “pro- 
ducer-handlers.” It is clear from the legislative history of 
the act that 8c (13) (B) was not intended to exclude from 
the coverage of the act producers who engaged in the 
commercial processing and distribution of the agricultural 
commodity produced by them 


ADMINISTRATIVE PROCEDURE ACT 


Finding of Secretary in accordance with section 8 (a) of 


ADMINISTRATIVE REGULATION 


Administrative ruling otherwise valid does not become invalid 
because it affects or cuts across existing contracts 


AMENDMENT TO ORDER NO. 41 (CHICAGO, ILLINOIS) 


Exempting direct route sales by, not involving unlawful dis- 
crimination 


Increasing price of milk for Class I and II by, not involving 
unlawful discrimination 


Not invalid because affecting existing contracts 
Not involving preference violative of Federal Constitution 
Not involving unlawful restraint upon movement of milk 


“Uniform” classification and pricing requirements of section 8c 
(5) (A) not violated by 


Validity of 
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APPLICATION FOR INTERIM RELIEF Page 
Denial of, from operation of amendments to Order No. 30 during 
pendency of decision on merits 


BOOKS AND RECORDS 


INSUFFICIENCY OF, TO SUPPORT CLASS III UTILIZATION 
Petitioner’s records, required by provisions of Order No. 68, 
relative to disposition of its shipments of milk referred to 
in Finding 2, even as they may be considered as supple- 
mented by information subsequently obtained, held, were 
not sufficient to support petitioner’s claimed Class III 
utilization 


CLASSIFICATION OF CREAM 
Meaning of term “on hand” 


CLASSIFICATION OF MILK 


ALLOCATION METHOD OF, AUTHORIZED BY LAW 
Where, as here, a handler has both “graded” and “ungraded” 
milk, the method of classification prescribed by Order No. 


68 is allocation, and, regardless of whatever other method 
might have been used, the allocation method prescribed is 
authorized by law 


Class II-D, II-E, and II-F to Class I-A 

Effect of failure to provide for 

“Graded” milk distinguished from “ungraded” milk 
Skim classifications of V-A and V-B 


Verification of shipment records for purpose of 


CONSTITUTIONAL LAW 


DuE Process OF LAW 
Hardship as Not Violative of 
If a regulation is otherwise valid, it does not become in- 
applicable to one subject to it because of hardship in 
the individual situation of that one person 


Prospective Application of Order 

Petitioner’s complaint that the application of Order No. 
86 to its 1949 crop is retroactive in nature because 
the restrictions of the Order came after planting, 
cultivating, fertilizing, etc., and therefore is in viola- 
tion of the due process clause, is untenable as it 
is clear that the Order operates upon marketing in 
use, not production, and was prospective in its 
application 
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CONSTITUTIONAL LAW—Continued 
Validity of Marketing Quotas 

That the property value of the excess of the commodity 

over the quota may be damaged or destroyed by the 

operation of the regulation or order is a result that 

is not a “taking” of property without due process of 

law. This is not a “condemnation” of property, or a 

“taking” by exercise of the power of “eminent domain.” 

It happens as the result of a legitimate exercise of the 

power of Government to regulate interstate commerce_ 


CONTRACTS 
Amendment to Order No. 41 not invalid because affecting 


existence of 


COURT DECISIONS FOLLOWED 
Titusville Dairy Products Company v. Charles F. Brannan, 176 
F. 2d 332 (C. C. A. 8rd 1949), cert. denied. 338 U.S. 905 


DISMISSAL 
CONSENT OF PARTIES 


Petition herein dismissed upon consent of parties 


FAILURE TO APPEAR 
Since petitioner failed to appear, pursuant to the rules of 
practice under the act, his petition is dismissed with 
prejudice 
Handler’s petition alleging improper classification of milk by 
market administrator 
WITHDRAWAL OF COMPLAINT 
Complaint to review the action of the market administrator 
dismissed upon request of complainant 


WITHDRAWAL OF PETITION 
Petition considered as withdrawn upon request of petitioner 


and consent of respondent 


ESTOPPEL 
Inapplicability of doctrine 


EVIDENCE 
CONSIDERATION OF, ESTABLISHED IN PROMULGATION RECORD 
It would seem that at least some of the petitioner’s grievances, 
such as its attack upon the Secretary’s finding, should be 
examined only from the standpoint as to whether the 
finding was substantiated by the record upon which it was 
made rather than upon the basis of de novo evidence in this 
proceeding, but since the petitioner makes claims of con- 
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Pag § EVIDENCE—Continued Page 

CONSIDERATION OF, ESTABLISHED IN PROMULGATION RECORD—Cont. 
stitutional invalidity such as confiscation of its property 
without due process of law and since both parties intro- 
duced evidence in this proceeding additional to the evidence 
in the promulgation record, all the evidence in this proceed- 
ing is considered as well as the evidence in the promulga- 
tion proceeding 


Insufficiency of books and records to support Class III utilization- 


Record of proceeding showing petitioners’ reported classification 
was intentional and not inadvertent 


EXCEPTIONS 
Omission of recommended decision and opportunity for filing, 
justified by existence of emergency 


HARDSHIP 
Regulation entailing, as not violative of due process clause 


INTERIM RELIEF 
Denial of application for, from operation of amendments to Order 
No. 30 during pendency of decision on merits, 7 A.D. 439 (1948) ; 


INTERSTATE COMMERCE 

UsE oF Hops BY BREWERS AS PRODUCER-HANDLER AS CONSTITUTING 
Whether or not the petitioner’s handling is in the “current 
of interstate or foreign commerce” because of the pre- 
dominant movement of hops in interstate commerce, peti- 
tioner’s intermingling of interstate and its own hops in 
its breweries and petitioner’s sales of beer in interstate 
commerce, court decisions involving milk orders under the 
act establish that handling of milk physically intrastate 
in itself is validly regulated under the act and the commerce 
clause where such handling directly burdens, obstructs, or 
affects interstate commerce in milk or its products or 
where regulation of such handling is necessary in order 
to make effective the regulation of interstate handling, and 
it is concluded that the principle of the court decisions on 

milk applies also to hops 


IRREPARABLE DAMAGE 
DENIAL OF APPLICATION FOR INTERIM RELIEF FOR FAILURE TO 
SHOW 
Where petitioners claimed that the damage they may sustain 
in connection with the payment procedure required by the 
amendments to Order No. 30 will result from possible 
cases where a producer will dispute the cooperative’s right 
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IRREPARABLE DAMAGE—Continued Page 


DENIAL OF APPLICATION FOR INTERIM RELIEF FOR FAILURE TO 
SHow—Continued 
to collect his payment, and if the producer should be 
successful in establishing his right to the payment the 
handler may have to make the payment twice, held, that 
the claim of possible irreparable damage is untenable, 
since should such a case arise the handler would always 
have recourse against the cooperative, and therefore, peti- 
tioners’ application for interim relief should be denied_--_- 


JURISDICTION 
Proceeding under section 8c (15) (A) of act 


MARKETING QUOTAS 
Validity of 


MERGER OF QUESTIONS 

STATUTORY JURISDICTION AND CONSTITUTIONAL AUTHORITY 
Where petitioner argued that its use of its hops is not a 
handling in interstate commerce and raised questions of 
constitutionality under the commerce clause and jurisdiction 
under the act, the questions of statutory jurisdiction and 
constitutional authority merge since the act confers upon 

the Secretary the full reach of the commerce clause 


MOVEMENT OF MILK 
Amendment to Order No. 41 not constituting unlawful restraint 


NOTICE 
RECORD DISCLOSING PETITIONER WAS ON NOTICE OF SITUATION 
Inapplicability of Doctrine of Estoppel, Res Judicata, or 
Stare Decisis 

On the basis of the record it cannot be disputed that 
petitioner was on notice that “cream” would not in- 
clude the mix involved here. The petitioner is not 
legally entitled to the benefit of any such doctrine as 

estoppel, res judicata, or stare decisis 


“ON HAND” 
Meaning of term 


ORDER NO. 27 (NEW YORK) 
CLASSIFICATION OF CREAM 
Meaning of Term “on hand” in Section 927.4(c) of 
The classification provisions are in section 927.4(c) and 
to warrant any of the classifications of cream, milk 
must first leave or be on hand at a plant in the form 
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ORDER NO. 27 (NEW YORK )—Continued Page 
CLASSIFICATION OF CREAM—Continued 
of cream. The “on hand” provisions do not mean for 
a momentary or temporary period pending manufacture 
into another product at the plant. The term “on hand” 
refers to the end of the accounting and reporting 
WOOE some Sco owe emma bm ae ele aie 
CLASSIFICATION OF MILK 
Effect of Failure to Provide for 
Petitioner’s contention that it is entitled to the classifica- 
tions reported because the product is a “homogenized 
mixture” within the meaning of the Order, that if the 
1183 product is not such a homogenized mixture, it is 
“cream” within the meaning of the Order and that, in 
any event, the product cannot be classified any higher 
1427 than Class II-A is untenable. Perhaps as a question 
of economics or policy there should have been some 
intermediate product classification for the mix or some 
treatment other than Class I. Failure to provide such 
a classification or treatment does not force a conclusion 
that the product must be held to be a product that it 


ued 


Page 


1172 


568 


1171 


Skim Classification of V-A and V-—B 
The skim classification of V-A and V-B are only for 
supplementary pricing purposes, and the catch-all in 
Class I, which is a whole milk class, is not defeated 
simply because the skim may have been classified 
190 although there has not been established a lower 
classification for the whole milk_...-.----.--------- 1172 
RECLASSIFICATION OF MILK 
Where market administrator under Order No. 27 reclassified 
to Class I-A certain quantities of milk originally reported 
by petitioner in Class IV-B as Cheddar cheese and it ap- 
peared that a fire destroyed or damaged the plant and the 
cheese manufactured therein was damaged and disposed 
of in other than usual commercial channels and the handler 
was apparently unaware until after reclassification of the 
[72 milk involved from Class IV-B to Class I-A that failure to 
record the disposition of the damaged cheese would result 
in the reclassification of the milk into Class 1—A, it is held, 
83 in view of all the circumstances involved, that the reclassi- 
fication was “not in accordance with law” and, therefore, 
petitioner’s request for relief should be granted___------_--- 433 
Where petition alleged that a fluid product made by petitioner 
which was put in containers by Aerated Products, Inc., and 
sold as “Instant Whip”, a substitute for whipped cream, 
utilized at soda fountains, restaurants and bakeries, was 


419 
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ORDER NO. 27 (NEW YORK)—Continued Page 
RECLASSIFICATION OF MiLK—Continued 

improperly reclassified by the market administrator from 
petitioner’s reported product as “homogenized mixture” 
in Classes II-D, II-E and II-F to Class I-A for all the 
period involved, it is held, that the reclassification by the 
market administrator was not erroneous as the petitioner’s 
product is neither “homogenized mixture” nor “cream” 
within the meaning of the applicable provisions in the 
Order and the rules and regulations, and therefore, the 
petition is dismissed 


VERIFICATION OF SHIPMENT RECORDS FOR CLASSIFICATION UNDER 
Where petitioner, subject to the New York Milk Order, com- 
plained of the milk market administrator’s failure to verify, 
several years ago, petitioners’ shipment reports, and if 
this had been done the records would have shown that the 
ice cream in question has been shipped outside the city 
of New York thus entitling it to a lower classification than 
Class II-B, and that the market administrator, several 
years later, refused to reaudit and reclassify petitioners’ 
ice cream in a lower classification, the Judicial Officer held 
that the burden was upon the petitioners to see that the 
shipment records were examined if they wished a classifica- 
tion dependent upon such records, and, furthermore, the 
evidence in the record discloses that petitioners’ reported 
classification was intentional and not inadvertent, and, 
therefore the market administrator did not fail in the 
duty of verification because his auditors at the time of the 
audits, a number of years ago, did not seek out the 
petitioners’ shipment records of the ice cream 


ORDER NO. 30 (TOLEDO, OHIO) 
DENIAL OF INTERIM RELIEF FROM OPERATION OF 

Where petitioners, subject to Order No. 30, regulating the 
handling of milk in the Toledo, Ohio Marketing Area, 
filed on April 13, 1950, a petition challenging legality of 
amendments to Order No. 30, relating to payments to be 
made to cooperatives upon their request, instead of directly 
to producers, which were issued on March 28, 1950, to 
become effective on May 1, 1950, and said petition was 
accompanied with an application for interim relief from 
the operation of the amendments during the pendency of 
the decision on the merits, the Judicial Officer held that 
since the petitioners failed to show that they would suffer 
irreparable damage during the pendency of the proceeding, 
petitioners’ request for interim relief should be denied and 

the application dismissed 
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ORDER NO. 41 (CHICAGO, ILLINOIS) Page 
ADMINISTRATIVE LAW 
Administrative Procedure Act 

Finding of Secretary in Accordance with Section 8 (a) of 

Finding of Secretary, when presented with a new situa- 
tion that it constituted an emergency, is fully in 
accordance with the requirements of section 8 (a) of 
the Administrative Procedure Act 


AMENDMENT TO, EXEMPTING DIRECT ROUTE SALES NoT INVOLVING 
UNLAWFUL DISCRIMINATION 
Amendment to Order No. 41 exempting direct route sales 
from plants located within the surplus marketing area does 
not involve unlawful discrimination since it is administra- 
tively difficult under such circumstances to separate de- 
liveries outside the surplus marketing area from those 
within, and these route sales represent regular distribution 
which is not of a seasonable character 


AMENDMENT TO, INCREASING PRICE OF MILK FOR CLASS I AND II, 
Not INVOLVING UNLAWFUL DISCRIMINATION 
Where the decision of the Secretary set out the reasons for 
increasing the price for Class I and Class II milk moved 
to distant markets while not doing so for milk utilized in 
the surplus manufacturing area or the marketing area, 
there was no unlawful discrimination, since substantial 
reasons for different treatment for the different situations 
existed 
AMENDMENT TO, NOT INVALID BECAUSE AFFECTING EXISTING 
CONTRACTS 
It is well settled that a regulation otherwise valid does not 
become invalid because it affects or cuts across existing 
contracts 
AMENDMENT TO, NoT INVOLVING PREFERENCE VIOLATIVE OF FEDERAL 
CONSTITUTION 
The amendment to Order No. 41 gives no preference to the 
ports of one state over those of another and, therefore, 
is not violative of Article I, Section 9, Clause 6, of the 
Constitution of the United States 


AMENDMENT TO, NOT VIOLATING SECTION 8c (5) (G) OF ACT 
Amendment to Order No, 41 does not violate section 8c (5) 
(G) of the act inasmuch as this section is applicable where 
there is a question as to a marketing agreement or order 
for a marketing area excluding milk, or limiting the 
marketing of milk products, originating in a supply area 
other than for the marketing area, whereas petitioners’ 
objections relate to alleged limitations upon the exportation 
of milk from the supply area to a distant marketing area_-_ 
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AMENDMENT TO, NOT VIOLATING “UNIFORM” CLASSIFICATION AND 
PRICING REQUIREMENTS OF ACT 
The pricing of milk higher for areas outside the marketing 
area and the surplus marketing area does not violate the 
uniform classification and pricing requirements of section 
8c (5) (A) of the act, and the authority to fix such pricing 
of milk is well established by court decision 
EMERGENCY 
Omission of Recommended Decision and Opportunity for 
Filing Exceptions Justified by Existence of 
Where the Secretary found that the due and timely 
execution of the functions of the Secretary of Agricul- 
ture imperatively and unavoidably required the omis- 
sion of a recommended decision by the Assistant 
Administrator and opportunity for exceptions thereto, 
and set forth his reasons therefor, it is held, that the 
evidence in the record is sufficient to support the find- 
ing of the Secretary, and the fact that similar situa- 
tions may have existed in the past and no action was 
taken to alleviate them does not prevent the Secretary, 
when presented with a new situation, to determine 
that the new situation constitutes an emergency 


EVIDENCE 
Sufficiency of, to Support Amendment to 

Secretary is not limited in his determination of a price 
which will secure an adequate supply of milk and be 
in the public interest to the acceptance of a figure 
which some witness may have testified was the neces- 
sary amount of increase where the evidence supporting 
the greater amount is sufficient to support the amount 
which the Secretary determined to be appropriate in 
the public interest 

HANDLER 
Plant Selling Only Certified Milk Properly Classified as 

Where petitioners complained that they have been er- 
roneously considered as a handler subject to Order No. 
41, as amended, issued under the act and regulating 
the handling of milk in Chicago, on the ground that 
a plant which sold only the “certified” portion of its 
milk receipts in the city of Chicago could not be 
classified as a handler under the Chicago Order, the 
Judicial Officer held, that all milk at Petitioners’ plant 
was subject to the order, that it did not depend upon 
the quantity of milk shipped to the marketing area 
so long as all the milk, both certified and uncertified 
was approved by Chicago health authorities for dis- 








186 
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HANDLER—Continued 

Plant Selling Only Certified Milk Properly Classified as—Cont. 
tribution in the area, and that in view of the fore- 
going, the relief sought by petitioners should be denied 
and. the petition .dismidaed..< 6 cc scacssaresncensecoue 

HarpsHip No Excuse For AVOIDING OBLIGATIONS UNDER 
Petitioners’ contention that they cannot afford to handle their 
certified milk in a separate plant from the plant at which 
they handle both the certified and non-certified milk is 
untenable since an otherwise reasonable regulation covering 
a number of persons does not become invalid as to one 
of these persons simply because of the peculiar or unique 
situation of that person making it difficult for that person 
to conduct business operations in the usual way in which 
the person would like to operate, and because the law does 
not require that a general pricing regulation providé a 
profit. for all persona subject to it... = 0 nae 


HEARING NOTICE 
Adequacy of 
Where petitioners knew the purposes of the proposed 
action and, in general, the considerations involved and 
were not misled to their detriment by the fact that the 
hearing notice did not set out the amendment as 
finally made effective, and the amendment carried out 
the purposes of the proposals in the notice of hearing, 
although such proposals were modified, it is held, that 
the notice of the promulgation hearing was adequate 
and valid__--_- 1 i Sas ecs Ses hg Sas aaa a eo eva acta ease 
INTERSTATE COMMERCE 
“De Minimis” Principle 
The “de minimis” principle invoked by petitioners has 
found little favor with the courts in recent cases where 
handlers have attacked orders under the act on the 
ground that there was only a small percentage of the 
handling of milk in a marketing area actually “in the 
current” of interstate commerce--_--...-...---------~-- 


PLANT APPROVAL BY HEALTH AUTHORITY SUFFICIENT TO SUBJECT 
PLANT TO FEDERAL REGULATION UNDER ACT 
All milk received at a plant approved by health authorities 
for the marketing area although milk was sold locally 
where the plant is situated and did not move in interstate 
commerce, held, subject to Federal regulation under the act 


SurpLus MILK MANUFACTURING AREA 
Adoption of 
Under the circumstances, although no witness advocated 
the surplus milk manufacturing area, the Secretary 


Page 
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Adoption of—Continued 
was authorized to adopt a plan which appeared to him 
to be more feasible administratively and which would 
accomplish the desired purposes 


VALIDITY OF AMENDMENT TO 

Where petitioners claimed that the amendment to Order No. 
41 effective November 1, 1947 was invalid for various 
reasons, which amendment provided that milk or cream 
which was moved outside the “surplus milk manufacturing 
area” would be priced at 60 cents per hundredweight over 
the minimum price for Class I and Class II milk which 
was not so moved, the amendment in question having been 
in effect only for the month of November 1947 for the 
purpose of alleviating a shortage of milk in the marketing 
area, it is held, that the points raised by petitioners are 
untenable, the amendment is valid and the relief requested 
by them should be denied 


ORDER NO. 68 (WICHITA, KANSAS) 
CLASSIFICATION OF MILK 

Where petitioner, a handler subject to Order No. 68 regulat- 
ing the handling of milk in the Wichita, Kansas Milk 
Marketing Area, complained in its petition that the Market 
Administrator erroneously reclassified petitioner’s “un- 
graded” milk as Class I requiring a higher assessment, for 
the period December 1946 through April 1947, on the 
ground that “ungraded” milk was not regulated by the 
Order, it is held, that since the difference in production 
costs should be reflected in light of prevailing prices for 
milk eligible for Wichita distribution, called “graded” milk, 
than for other milk, called “ungraded” or “C” milk, there 
was no error in Market Administrator’s ruling and, there- 
fore, the relief requested by petitioner should be denied 
and the petition dismissed 


ORDER NO. 86 (HOPS) 
VALIDITY OF 
Where petitioner, who owned and operated two breweries in 
California, and raised a part of its hop requirement upon 
its own hop ranch in California, claimed that its activities 
with respect to its hops were those of a “grower” and 
“consumer” rather than a “handler”, and that such ac- 
tivities were not subject to Order No. 86 issued under the 
Agricultural Marketing Agreement Act of 1937, as 
amended, which regulates the handling of hops grown in 
Oregon, California, Washington, and Idaho, on the ground 
that specifying the “use” of hops as a handling function 
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VALIDITY OF—Continued 
was not authorized or valid under the act, or the Federal 
constitution, and that the activities were neither in the 
current of interstate commerce, nor did they directly 
burden, obstruct, or affect such commerce, but that its 
production and use of hops are intrastate, and that the 
application of the Order to its 1949 crop violates the due 
process clause of the Fifth Amendment because it is 
arbitrary and capricious, and constitutes a taking of its 
property without due process of law, the Judicial Officer 
held that all of these contentions are untenable and, there- 
fore, denied the relief requested by petitioner and dismissed 
its petition 

PREFERENCES 
Amendment to Order No. 41 not involving 
PROCEEDING UNDER SECTION 8c (15) (A) OF ACT 
JURISDICTION OF 
The jurisdiction of proceeding under section 8c (15) (A) of 

act is limited. Only a determination as to whether the 
administrative action complained of is “in accordance with 
law” can be made in this proceeding in which the Judicial 
Officer is not free to ascertain all the administrative 
avenues legally open and to command that one of these 
rather than another be followed, and since the administra- 
tive action has been taken by the market administrator 
which action was upheld by the Production and Marketing 
Administration, the jurisdiction in this proceeding extends 
only to whether the administrative action taken is legally 


JURISDICTION AND SCOPE OF REVIEW IN 
In a review proceeding under section 8c (15) (A) of the act 
the jurisdiction is limited to questions of law, and whether 
brewer-growers such as the petitioner should be exempted 
from the operation of Order No. 86 as a matter of desira- 
bility is a problem not within the scope of this proceeding-- 


PROMULGATION RECORD 
Consideration of evidence in 
REAUDIT OF SHIPMENT RECORDS 
CIRCUMSTANCES JUSTIFYING MARKET ADMINISTRATOR’S REFUSAL TO 
DIRECT 
Under the circumstances disclosed in the record the market 
administrator did not act arbitrarily or unlawfully in 
refusing to incur the expense necessary to a reaudit to 
determine, not only to what points Loft shipped the ice 
cream, but to determine that it never reentered New York 
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RECLASSIFICATION OF MILK Page 
Market administrator’s reclassification of milk from Class IV-B 
to Class I-A, held, in view of all the circumstances involved, 
was “not in accordance with law” 


RES JUDICATA 
Inapplicability of doctrine 
SECTION 8c (5) (A) OF ACT 
Amendment to Order No. 41 not violating uniform classification 
and pricing provisions of 


SECTION 8c (5) (G) OF ACT 
Amendment to Order No. 41 not violating 


SECTION 8c (13) (B) OF ACT 
Legislative history of 


SECTION 8c (15) (A) OF ACT 
Jurisdiction and scope of review in proceeding under 


STARE DECISIS 
Inapplicability of doctrine 


STATUTES 
CONSTRUCTION AND INTERPRETATION 
Administrative interpretation of, construing brewer as proc- 
essor and handler 


“UNGRADED” MILK 
Distinguished from “graded” milk for purpose of classification___ 198 


“UNIFORM” CLASSIFICATION AND PRICING 
Amendment to Order No. 41 not violating provisions relating to, 
of section 8c (5) (A) of act 


UNLAWFUL DISCRIMINATION 
Amendment to Order No. 41 exempting direct route sales not 
involving 


UNLAWFUL REJECTION 
Amendment to Order No. 41 increasing price of milk for Class I 
and II not involving 


VERIFICATION OF REPORTS 
MATTER OF DISCRETION WITH MARKET ADMINISTRATOR 
Since the extent of auditing reports for verification purposes 
is largely a matter of discretion with the market ad- 
ministrator, it cannot be ruled that for the advantage of 
the petitioners in this proceeding the market administrator 
as a matter of law should have investigated further in 
giving the petitioners a lower classification than that 


originally reported 


1427 


190 
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Pose VERIFICATION OF SHIPMENT RECORDS Page 
MIO G6 lle io os oe ag sao sneak keane eee 699 
= ANTI-HOG-CHOLERA SERUM AND HOG-CHOLERA VIRUS 
1183 AMENDMENT OF AUGUST 1947 
INTENT OF 
The amendment effective August 1947 removed the “volume- 
contract purchaser” classification and extended the applica- 
190 tion of the “wholesaler” definition sections of the Order 
for the purpose of putting volume-contract purchasers and 
190 regular wholesalers in the same trade group and on the 
same price basis as its intent was that handlers were to 
be classified in accordance with the distributive functions 
427 and, according to the evidence adduced at the hearing------ 940 
BAI ORDER NO, 361 
427 VALIDITY OF INTERPRETATIVE RULE AND REGULATION UNDER 
Where petitioners challenged the validity of an interpretative 
183 rule and regulation adopted by the Control Agency ad- 


ministering the provisions of the regulations issued under 

the act, and contended that BAI Order No. 361 permitted 

different prices within a classification based upon the 

quantity of serum and virus purchased, the Judicial Officer 

127 held that the Control Agency had the power to issue 
interpretative rules and regulations and that the rule 
issued properly interpreted the intent of the Order provi- 

98 sions as disclosed by the promulgation history of the Order. 939 


CLASSIFICATION UNDER SECTION 131.203(e) OF ORDER 
Uniformity of price, terms of sales and discounts to buyers under. 949 


90 
DISMISSAL 
WITHDRAWAL OF PETITION 
- Petitioner’s request to withdraw its petition, granted____--_- 1 


PROMULGATION HEARING 
MATTERS WITHIN PURVIEW OF 
Petitioners’ contention that there was justification for lower 
0 prices within a class to quantity purchasers because of 
savings in costs, is without merit as these matters are 
for amended hearings or appropriate only insofar as the 
Order provisions themselves are under attack because of 


lack of substantive due process........................<+ 941 
RULES AND REGULATIONS UNDER ORDER 
Applicability of interpretation of statute to___._._...-._---_---- 949 


SECTION 60, 49 STAT. 782 (SECTION 8c (15) (A) OF AMA ACT) 


3 NATURE OF PROCEEDING UNDER 
Proceeding under Section 60, 49 Stat. 782 (incorporating 
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ANTI-HOG-CHOLERA SERUM AND HOG-CHOLERA VIRUS—Continued 


SECTION 60, 49 STAT. 782 (SECTION 8c (15) (A) OF AMA ACT)— 
Continued 
NATURE OF PROCEEDING UNDER—Continued 

by reference Section 8c (15 (A) of AMA Act), not a 
proceeding in which to determine what kind of program 
will best effectuate the act, and the Judicial Officer cannot 
deal with questions such as whether as a matter of 
economic or statutory policy the petitioning cooperatives 
should be entitled to lower prices than other purchasers 
or whether quantity purchasers should be entitled to 
quantity discounts because of a savings in costs to the 
producer of the serum and virus, as all matters of this 
nature are for consideration in issuing or amending an 
order under the promulgation provisions of the act, and in 
this proceeding only an examination of the legality of the 
administrative action taken under the statute and the 
marketing agreement and order can be made 


SECTION 131.203(e) OF ORDER 
UNIFORMITY OF PRICE, TERMS OF SALES AND DISCOUNTS TO 
BUYERS IN SAME CLASSIFICATION UNDER 


Section 131.203(e) which requires that prices, terms of sales 
and discounts be uniform to all buyers in the same 
classification. The usual meaning of the words used in- 
dicates that the unit prices to buyers in the same classifica- 
tion should be the same. The promulgation history of the 
order described in the Findings of Fact discloses that such 
was the intent of the Order 


STATUTES 
CONSTRUCTION AND INTERPRETATION 
Administrative Construction under Order 
Where an interpretation under an administrative order 
is not made arbitrarily or retroactively but only after 
a hearing during which all persons were given an 
opportunity to present their views, a former practice 
of allowing premiums to consumers and the former 
opinions of some connected with the administration 
of the Order cannot defeat the issuance and applica- 
tion of the present interpretation 
Applicability of Rule to Rules and Regulations under Order 
A regulation issued under a statute cannot be ultra vires 
and rules and regulations issued under an order, or 
to administering an order promulgated under the act 
would seem likewise to be governed by authority con- 
ferred by the order 


Validity of tentative rule and regulation under BAI Order 


Page 


940 
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COMMODITY EXCHANGE ACT 
ADMINISTRATIVE PROCEDURE ACT 


INAPPLICABILITY OF, IN CASES OF WILLFULNESS 

Where respondent was familiar with reporting requirements 
and his failures to do so were intentional, knowing or 
voluntary, as distinguished from accidental, and are there- 
fore “willful,” prior notice and opportunity for demonstrat- 
ing or achieving compliance are not required by the 
Administrative Procedure Act as the latter Act is not 
applicable in cases of willfulness 


ANSWER 
Treated as admission of facts and waiver of oral hearing 


CORPORATIONS 
Imputation of officer’s willfulness to 


COURT DECISION DISTINGUISHED 
General Foods Corporation et al. v. Brannan, (C. C. A. 7th, 1948) 
170 F, 2d 220, 231 


EVIDENCE 
CHARGES OF VIOLATION OF ACT ESTABLISHED BY 

The evidence in the record is more than preponderant to the 
effect that the information contained -in respondent’s 
memorandum to the press was false, misleading, and 
knowingly inaccurate. It establishes that the use of the 
names of the four Government officers as a reference was 
also false and misleading, that respondent knowingly de- 
livered the memorandum to the press or caused it to be 
delivered for transmission in interstate commerce, and that 
the information in the memorandum tended to affect the 
price of lard in interstate commerce 


INSUFFICIENCY OF, TO SHOW CARRYING OF CERTAIN ACCOUNTS 
TO EVADE REPORTING 
Referee’s recommendation that there is insufficient evidence 
to conclude that the respondent carried accounts in the 
names of other persons in order to evade the reporting 
requirements are approved 


STAY ORDER 
PRIOR ORDER STAYED PENDING OUTCOME OF APPEAL 
Order of November 15, 1950, suspending respondent’s trad- 
ing privileges, is stayed pending the outcome of the appeal 
in this proceeding filed in the United States Court of Ap- 
peals for the District of Columbia Circuit 
PrioR ORDER STAYED PENDING PETITION FOR RECONSIDERATION 


Order of October 11, 1950 stayed pending petition for recon- 
sideration and shall not become effective until further 


order issued 
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TRADING PRIVILEGES 
DENIAL OF 

Where respondent, a trader in commodity futures, had been 
charged with preparing and circulating a purported 
memorandum to the press containing false and misleading 
information with respect to Government purchases of lard, 
with attempting to manipulate the price of this commodity, 
and with failing to report transactions in certain accounts 
which he owned or controlled, all in violation of the act 
and the regulations thereunder, and the respondent’s de- 
fense, among others, was that the information distributed 
by him was true and misled no one, and that he neither 
owned nor controlled the accounts in question, the Judicial 
Officer held that the Government had proved its charges 
and ordered a denial of all trading privileges on all contract 
markets to the respondent for a period of 90 days, com- 
mencing on January 1, 1951 


DENIAL OF, FOR FAILURE TO REPORT TRANSACTIONS 

Where complaint charged that on three specified dates 
respondent willfully violated the act by failing to report 
transactions and market positions in cottonseed oil futures 
in amounts beyond a specified size or quantity, executed on 
the New York Produce Exchange, a contract market, as 
required under the act and rules and regulations there- 
under, and respondent’s answer admitted his failure to 
report, but denied that such failure was willful, it is held, 
that, in view of the circumstances disclosed in this pro- 
ceeding, it would be unreasonable to conclude that respond- 
ent’s failure to report was an oversight due to the pressure 
of other business or the lack of adequate help, but the 
only possible conclusion is that his failure to report was 
either deliberate, and therefore willful, or else due to such 
gross negligence as to constitute willfulness, and, therefore, 
a denial of all trading privileges to respondent for a period 
of 60 days should be imposed 


Where complainant charged that on ten specified dates the 
corporate respondent willfully violated the act by failing 
to report transactions and market positions in cottonseed 
oil futures in amounts beyond a specified size or quantity, 
executed on the New York Produce Exchange, a contract 
market, as required under the act and rules and regulations 
thereunder, and that the transactions in question were 
carried out under the direction and supervision and by 
means of the acts of the individual respondents as officers 
of the corporation, and where respondents’ answer in the 
form of letters indicated that no hearing was desired and 
alleged that the violations were entirely due to the 
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TRADING PRIVILEGES—Continued 
DENIAL OF, FOR FAILURE TO REPORT TRANSACTIONS—Continued 
negligence of respondent A.F.S., who was in sole charge 
of oil purchases and hedging transactions, and who was 
only responsible to J.P.B., who had been inactive in the 
business due to illness, it is held: 
the respondents’ answer was properly treated by the 
Government as an admission of the facts alleged in the 
complaint and a waiver of oral hearing; 


since there is no claim that respondent A.F.S. was un- 
aware of reporting requirements, but an assertion that 
the failure to report was due entirely to his negligence 
and indifference, he willfully violated the act; 
respondent A.F.S. being an officer of the corporation, 
his failure to report must be considered as the failure 
of the corporation; 


the circumstances of this case do not require the imputa- 
tion of the officer’s willfulness to the corporation; 

all trading privileges should be denied to respondent 
A.F.S. for a period of 60 days; and 


all trading privileges should be denied to the corporate 
respondent for a period of 60 days, to be held in abeyance 
for one year conditioned upon its observance during 
that time of the act and the rules and regulations 
Denial of, for failure to report transactions in amounts beyond 
specified sizes or quantity 


VIOLATION OF ACT 
FAILURES TO REPORT AS PROOF OF 
Respondent’s contention that the violations perpetrated by 
him amount only to isolated and unintentional failures 
to report are untenable since his failures to report are so 
numerous that it cannot be concluded that these are isolated 
instances which should be disregarded 


Failure to report transactions in amounts beyond specified sizes 
or quantity 


WILLFUL VIOLATION OF ACT 
Imputation of, by officer to corporation 


MANIPULATION OF PRICES 
The issuance and circulation of the memorandum to the press 
constitutes a type of violation that is most serious and 
flagrant, for it amounts to an effort to manipulate prices 
on a commodity market and, therefore, throughout the 
country by means of false market information, and this 
is a case example of one of the principal evils against 
which the act was directed 
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WILLFUL VIOLATION OF ACT—Continued 
Success Not INDISPENSABLE ELEMENT OF 
Success market-wise for a false, misleading or knowingly in- 
accurate report is not an indispensable element of violation 1300 


PACKERS AND STOCKYARDS ACT, 1921 
ACCOUNTS RECEIVABLE 
Amount of, not considered in determination of working capital-_-- 


ADMINISTRATIVE AND GENERAL EXPENSES 
Items grouped in category of 


ADVERTISING AND SOLICITING 
Nature of 


BONDS 
Amount furnished by respondent market agencies to assure 
payment of obligations not considered as capital 
BOOKS AND RECORDS 
Partnership respondents ordered to keep such accounts, records 
and memoranda as fully and correctly disclose all transactions 
involved in their business 
Respondent ordered to keep, as will fully and correctly disclose 
all transactions in its business 
Respondent ordered to keep such accounts, records and memoranda 


as will fully and correctly disclose all transactions involved in 
his business 962, 1209, 1323 


Respondent ordered to maintain a shippers’ proceeds account in 
accordance with section 201.42 of the regulations issued under 
the act 

BRAND INSPECTION 
Charge for, turned over to Brand Inspector’s office 


BUSINESS GETTING AND MAINTAINING 
Nature of, as constituting personal service 


CALVES 
SOON UND NUNT NON RN OS  c  aiees altindes 


CAPITAL 
ACCOUNTS RECEIVABLE AS 
The amount of accounts receivable due the respondents is not 
to be considered in determining their working capital since 
the respondents’ business is primarily of a cash nature and 
no sound reason is shown for allowing a return on that 
CMON i cers cni cnc eeck be Seek aie cesta Dp Seite 
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CAPITAL—Continued 
BONDS AS 
The face amount of bonds, furnished by respondents to assure 
payment of certain of their obligations is not considered 
as devoted capital to the market agency business upon 
which a return shall be allowed 


Market agency bonds 
Return on 
Working capital requirements 


CATTLE 
Modes of arrival 
Office work 
Salesmen of 
Size of truck shipments 
Sorting of 
Truck arrivals 
NCI Os ON si sd sts he engines ee ae - 


CATTLE AND CALVES 
Schedule receipts of 


CATTLE YARDMEN 
Work of 


CAVEAT EMPTOR 
APPLICATION OF DOCTRINE OF 
Where respondent examined, to some extent, the two cows 
purchased from the complainant and could have made, had 
he requested it, a thorough examination of the cows, and 
had such an examination been made, he could easily have 
discovered that one of the cows was a “big jaw” cow, and 
no question of fraud was raised in this action, in the 
absence of fraud, the doctrine of caveat emptor applies-_--- 


CEASE AND DESIST 
DEMANDING AND COLLECTING RATES AND CHARGES 
Respondent market agencies are directed to cease and desist 
from demanding or collecting for any stockyard service 
rates or charges other than those set forth, and to publish 
and file with the Secretary of Agriculture a schedule of 
such rates and charges to become effective on March 1, 1950 


Individual respondent is ordered to cease and desist from engaging 
in the business of buying and selling livestock as a dealer with- 
out being registered and furnishing bond 


IsSUING WORTHLESS CHECKS 
Where the Order of Inquiry charged respondent with pur- 
chasing livestock and issuing checks in payment thereof 
which were returned unpaid by the bank because of in- 
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CEASE AND DESIST—Continued 


ISSUING WORTHLESS CHECKS—Continued 
sufficient funds and the respondent admitted the charges 
set forth in the Order of Inquiry, respondent is ordered 
to cease and desist from issuing checks in payment for 
livestock purchased when it does not have sufficient funds 
on deposit for payment of such checks 


MISUSING FUNDS 
Respondents ordered to cease and desist from using funds 
received for consignors for financing their own trans- 
actions or for any other unauthorized purpose 


Respondent ordered to cease and desist from engaging in and 
using unfair, unjustly discriminatory, and deceptive practices 


1205 


and devices 1323, 1329 


UNFAIR PRACTICE 
Respondent ordered to cease and desist from using unfair, 
unjustly discriminatory and deceptive practices and devices 
set out in the Findings of Fact herein and is directed 
specifically to keep such records as will fully and correctly 
disclose all transactions involved in his business 


Respondents individually and as partners acting either 
directly or through their agents ordered to cease and desist 
from using the unfair, unjustly discriminatory and decep- 
tive practices by (1) planting livestock with market 
agencies and causing such market agencies to sell the 
livestock for the account of respondents without disclosing 
that the livestock was owned by respondents and respond- 
ents were realizing profits from such sales and (2) causing 
the stockyard to issue scale tickets which showed false or 
fictitious names as the shippers of the livestock 


Where a registered dealer appropriated to his own use grain 
left in pens assigned to commission men, it is held, that 
he wilfully engaged in a deceptive practice, but in the light 
of all the circumstances, cease and desist order is the 
appropriate sanction 


Unfair, unjustly discriminatory, and deceptive practices and 
devices 


307, 309, 311, 312, 314, 316, 318, 320, 322, 324, 326, 
328, 331, 333, 335, 338, 340, 711, 962, 1209, 1215 


VIOLATION OF ACT 
Inasmuch as respondent admitted the charges in the com- 
plaint and consented to the issuance of an order in this 
proceeding, respondent is directed to cease and desist from 
causing false entries to be made in the books kept for him 
by his clearing agency and from engaging in practices 
designed to deceive his clearing agency 


790 
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CEASE AND DESIST—Continued 


VIOLATION OF AcT—Continued 
Respondent is ordered to cease and desist from engaging in 
the business of buying and selling livestock as a dealer 
without registering with the Secretary and furnishing 
bond in connection therewith; intermingling livestock con- 
signed to him for sale on a commission basis with livestock 
owned by respondent or a trading partnership composed 
of respondent and others for purpose of selling respondent’s 
or trading partnership’s livestock without obtaining in 
advance the consent of consignors for such intermingling; 
making such use of shippers’ proceeds funds as would 
endanger or impair the prompt and faithful accounting 
therefor and payment of such funds to proper parties; 
and, intermingling or confusing shippers’ proceeds funds 
with other accounts or funds of respondent; and respondent 
is further ordered to (1) keep such accounts, records, and 
memoranda as will correctly and fully disclose all trans- 
actions involved in his business and (2) deposit the gross 
proceeds received from the sale of livestock handled on a 
commission basis and any other funds that come into his 


possession as an agent in a separate bank account which 
shall be drawn on only for certain specified purposes 


Respondents ordered to cease and desist from indicating on 
billings or copies of scale tickets, in selling as a dealer 
that any person other than themselves is the owner of 
livestock sold and directed to keep accounts, records and 
memoranda as will fully disclose all transactions involved 
in their business 


Respondent is ordered to cease and desist from misuse of 
shippers’ proceeds and is directed as to manner and form 
in which to keep books and records as fully and correctly 
disclose all transactions involved in his business 


Respondent is ordered to cease and desist from restricting or 
eliminating competition at stockyards posted under the act 
by coercion, intimidation or unfair and discriminatory 
agreements with livestock buyers or by any other unlawful 
means and from increasing the weights shown on scale 
tickets at the time of purchase when the livestock is sold, 
purportedly on the basis of scale ticket weights 


Respondent registered as a market agency engaged in the 
business of buying and selling livestock on a commission 
basis is ordered to cease and desist from misrepresenting 
to buyers of livestock the ownership of livestock sold_ 213, 214, 215 


Respondents are ordered to cease and desist from practices 
complained of and directed specifically to keep certain 
records 
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Where the Order of Inquiry charged the respondent with 
engaging in unlawful, unfair, unjustly discriminatory and 
deceptive practices and failing to maintain properly a 
shippers’ proceeds account by using funds received as 
proceeds from the sale of consigned livestock to finance its 
dealer operations and for purposes other than the payment 
of lawful marketing charges and the remittance of net 
proceeds to shippers, and respondent in a stipulation con- 
sented to the issuance of the order herein, the respondent 
is ordered to cease and desist from using the unlawful, 
unfair, unjustly discriminatory and deceptive practices 
complained of in the Order of Inquiry and ordered to 
maintain a shippers proceeds account in accordance with 
MOG BOT AS ot 2 PORIBOOE 6 oo nec mined eeenann 


Where the Order of Inquiry charged respondents with willful 
violations of various provisions of the act and the regula- 
tions thereunder and the respondents in a stipulation 
generally admitted the charges set forth in the Order of 
Inquiry and consented to the issuance of a cease and desist 
order, the respondents are ordered to cease and desist from 
engaging in and using unauthorized, unfair, unjustly dis- 
criminatory and deceptive practices and devices contrary 
to the provisions of the act and the regulations thereunder 
and to keep such accounts, records and memoranda as fully 
and correctly disclose all transactions involved in their 
business, and the individual respondent, R. R. C., is ordered 
to cease and desist from engaging in the business of buying 
and selling livestock as a dealer without being registered 
re ren Oe i cl ieniekmaee nanan 


Where the order of inquiry charged respondent with wilful 
violations of various provisions of the act and the respond- 
ent admitted such allegations but denied wilfulness in con- 
nection therewith and consented to a cease and desist order, 
which was recommended by the Livestock Branch, the 
respondent is ordered to cease and desist from failing to 
report on accounts of sale the correct names of purchasers 
of consigned livestock sold by respondent on a commission 
basis; failing to render reasonable and just selling services; 
engaging in unfair and deceptive practices; selling livestock 
bought by employees as dealers in competition with live- 
stock consigned to respondent for sale for accounts of 
shippers on commission; failing to keep full and correct 
accounts and records of transactions in his business; mak- 
ing or causing to be made false entries in his accounts, 
books and records; and selling consigned livestock to an 
I a, sii ta a a pete re aecmipintinsimmn am ieee ons 
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CEASE AND DESIST—Continued 


VIOLATION OF AcT—Continued 
Where the order of inquiry charged respondent with wilful 





Where the order of inquiry charged respondent with wilful 
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violations of various provisions of the act and the respond- 
ents, in their answer, admitted certain allegations of fact 
alleged in the order of inquiry and explained others and 
consented to a cease and desist order, which was recom- 
mended by the Livestock Branch, the respondents are or- 
dered to cease and desist from failing to render reasonable 
buying and selling services; engaging in unfair and decep- 
tive practices; assessing and charging rates or charges 
other than those set out in respondents’ tariffs on file with 
the Secretary; failing to keep full and correct accounts 
and records of all transactions in respondents’ business; 
causing false copies of accounts of purchase and accounts 
of sale to be made a part of respondents’ accounts and 
records; purchasing livestock out of consignments for sale 
on a commission basis except as permitted by the regula- 
tions; permitting their employees to deal in consigned 
livestock, and selling livestock acquired by the respondents’ 
employees on a dealer basis in competition with livestock 
consigned to respondents for sale for the accounts of 
Saree On Geaaetee a  ln eet ee eens 


Where the order of inquiry charged respondent with wilful 


violations of various provisions of the act and the respond- 
ent, in his answer, admitted such allegations and consented 
to a cease and desist order, which was recommended by the 
Livestock Branch, the respondent is ordered to cease and 
desist from failing to show the true names of purchasers 
on accounts of sale rendered to consignors for whom 
respondent has sold livestock on a commission basis; 
failing to show on accounts of sale rendered to consignors 
that consignors’ livestock have been used to fill orders 
handled by respondent on a commission basis; permitting 
his employees or agents to deal in consigned livestock; 
failing to keep such accounts, records and memoranda as 
would fully disclose all transactions in respondent’s busi- 
ness; failing to render just and reasonable buying and 
selling services; failing to report on accounts of purchase 
rendered to his principals that livestock have been pur- 
chased out of consignments received by respondent for 
sale on a commission basis; and selling livestock purchased 
by respondent’s employees on a speculative basis in com- 
petition with livestock consigned to respondent for sale on 
a I IN iia ht a hig ictiaemacediawes 


violations of various provisions of the act and the respond- 
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CEASE AND DESIST—Continued 
VIOLATION oF Act—Continued 
ent, in his answer, admitted such violations but denied 
wilfulness in connection therewith and consented to a cease 
and desist order, which was recommended by the Livestock 
Branch, the respondent is ordered to cease and desist from 
failing to report on accounts of sale the correct names of 
purchasers of consigned livestock sold by the respondent 
on a commission basis; failing to report on accounts of 
purchase the correct names of the sellers of livestock 
purchased by the respondent on a commission basis; failing 
to report to consignors and to purchasers that consignors’ 
livestock was used by respondent to fill orders handled for 
the purchasers by the respondent on a commission basis; 
failing to render reasonable and just selling services; 
engaging in unfair and deceptive practices; selling, in 
competition with livestock consigned to respondent for sale 
on a commission basis, livestock bought by his employees 
or by respondent on a dealer basis; making or causing to 
be made false entries in respondent’s accounts, records and 
memoranda; selling consigned livestock to his employees or 


to partnerships in which his employees are partners; taking 
consigned livestock into the account of respondent market 
agency, except in compliance with the regulations; and 
operating as a dealer without being registered and bonded 
as required by the act and the regulations 


Where the Order of Inquiry charged the respondent with 
wilfully violating the provisions of the act and the regula- 
tions by using livestock purchased for his own account to 
fill purchase orders and concealing such fact by submitting 
accounts of purchase listing false and fictitious names as 
the sellers of the livestock, engaging in business as a 
dealer without being registered and furnishing bond and 
causing the stockyard to issue scale tickets and market 
agencies to issue accounts of sale showing false or fictitious 
names as the purchasers of the livestock, and the respon- 
dent in a stipulation admitted the charges set forth in the 
Order of Inquiry, but denied that such violations were 
wilful, and consented to the issuance of a cease and desist 
order, the respondent is ordered to cease and desist from 
engaging in the unfair practices and devices set out in 
the Order of Inquiry and causing false entries to be made 
in the records of the operator of the stockyard and in the 
records of the market agencies 
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CONSENT ORDER 
CEASE AND DEsIST 
Unfair and deceptive practices and devices set out in the 
Order of Inquiry and causing false entries to be made in 
the records of the operator of the stockyard 


Unfair, unjustly discriminatory, and deceptive practices and 
devices 
Suspension of registration held in abeyance 


CONSTITUTIONALITY OF STATUTE 
ADMINISTRATIVE DETERMINATION OF 
Where reparation complaint states a cause of action the 
Department is not in an appropriate position as an ad- 
ministrative agency to pass upon the constitutionality of 
the act entrusted to it for administration 204 


RIGHT TO JURY TRIAL 
Since any reparation award made under the act must be 
enforced in a court of law, in a suit which “.. . shall 
proceed in all respects like other suits for damages... 
respondent is not precluded from a jury trial and the act 


” 


is not unconstitutional in this respect 
CONTRACT OF PURCHASE AND SALE 
Transaction constituting not on commission basis 
COST OF FEED 
Cost of feed consumed by misrepresented ewes after complainant 
accepted the animals is not recoverable 
COST OF RENDERING SERVICE 
Estimates of 
COUNTERCLAIM 
Dismissal of, for lack of supporting evidence 
CREDIT REFERENCES 
Market agencies as furnishing 
CRIPPLES 
Duties with respect to crippled animals 
CURRENT RATES 
Unreasonableness of 
CUSTOM AND USAGE 
Sale “subject” practice 
DAMAGES 
Account for proceeds of sales 
Loss occasioned through respondent’s failure to render reasonable 
stockyard services by misdelivery of animals 
Measure of, based on misrepresentation 
Propriety of allowing unproved items of, need not be considered-_- 
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DEAD AND CRIPPLED ANIMALS 
Use of salesmen of market agencies as appraisers of__---------- 43 


DEPOSITS OF PROCEEDS 
Respondent ordered to make, in separate bank account_--------- 587 


DIPPING AND SHEARING 
NN oC IN a rt 


DISMISSAL 
COMPLAINT FOR REPARATION 
Complaint for reparation dismissed because of complainant’s 
failure to carry burden of proof as to the weight of an 
animal shipped by plaintiff from Iowa to Omaha for sale 
by respondent, a commission merchant engaged in business 
at the Union Stock Yards, Omaha, Nebraska__----------- 707 


Counterclaim, for lack of supporting evidence______------------ 965 


FAILURE TO PROVE VIOLATION OF ACT 
Since the facts fail to prove that respondent stockyard 
company violated the act by refusing to allot pen space 
to complainant to operate as a market agency, the com- 
plaint filed in this proceeding is dismissed___.....-_------ 588 


DISMISSAL 
FAILURE TO SHOW LACK OF JUST, REASONABLE, OR NONDIS- 
CRIMINATORY PRACTICES 

Where complainant delivered a diseased sow to defendant 
for handling and sale on a commission basis and, because 
of this fact defendant could find no buyer for it, and, 
having no contrary instructions, followed the general usage 
of the trade in disposing of sick or crippled animals by 
selling “subject”, it is held, that a sale “subject” is not 
an unjust, unreasonable, or discriminatory practice and, 
therefore, plaintiff’s complaint for alleged damages should 

PG IN oe, Boe Se Cea ape 574 


FAILURE TO STATE CAUSE OF ACTION 

Where complainant alleged that respondent commission com- 
pany had refused to pay a draft drawn upon it by one W 
in payment for livestock purchased from complainant, it is 
held, that, since complainant does not claim that W pur- 
chased the livestock as agent for respondent or that 
respondent held out W as its agent, the mere allegation 
that respondent failed to honor a draft drawn upon it by 
W for livestock purchased by the latter does not state a 
cause of action under the act and, therefore, the complaint 
Seen Wi GS we See ai ee ee 


EVIDENCE 
Failure to carry burden of proof as to weight of animal__-_---- 
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EVIDENCE—Continued 
Owner’s compensation and capital charges 
PRACTICE WITH REFERENCE TO YARDING AND DELIVERY OF CATTLE 
The evidence in this proceeding is to the effect that it is the 
practice of the respondent and of stockyards generally to 
require a receipt or delivery ticket before making delivery 
to those requesting it and have employees stationed at the 
gate to prevent removal of the livestock from the yard 
without authorization 


Rate of return 


REASONABLENESS OF RATES 
On the basis of evidence introduced showing services per- 
formed by respondent and their methods and costs of 
operation, a schedule of rates is prescribed on a per head 
basis which will produce a margin over and above all per 
head costs found to be reasonable 
Record failing to show breach of defendant’s duty with respect 
to a sale “subject” 


Value of service 
Volume of business 


EXCHANGE BUILDING 
Use of, by market agencies as center of activity 


EXCHANGE MEMBERSHIP 
Allowance per firm for 


EXPENSES 
GIFTS AND DONATIONS AS 

Gifts and donations made by the respondent are classified 
as reasonable operating expenses of the respondents if 
such gifts and donations tend to improve the morale of 
workers or to promote employer-employee relationships, but 
those gifts and donations of a general nature which benefit 
the community in which the respondents live are excluded 
from reasonable operating expenses 


EXPERT ADVICE ON VALUE 
Use of salesmen of market agencies as advisers on 


FACTOR 


CONSIGNEE AS CONSTITUTING 
Where complainant delivered a sow to defendant for handling 
and sale on a commission basis, held, defendant became a 
factor with respect to the animal 


FEEDERS 
Caring for 
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FEEDERS AND BREEDERS 
Filling orders for 
FINDINGS OF FACT AND CONCLUSIONS 


Prior proceedings 
Respondant’s methods of doing business 


FLEXIBLE TARIFF 
Object of 


. GIFTS AND DONATIONS 


Exclusion from reasonable operating expenses 
HOGS 

Office work 

Per head cost of selling 

Sorting of 
HOG SALESMEN 

Nature of work of 


“HONOR SYSTEM” 
RESPONSIBILITY FOR MISDELIVERY OF ANIMALS UNDER 
While respondent may, as a business expedient, resort to 
the “honor system”, yet, if misdelivery results, the respond- 


ent must be responsible where no effort was made to 
establish the ownership of the livestock in order to effect 
delivery 
INCOME TAXES 
Additional burden of work upon market agencies to make up 
duplicate returns on consignments, without compensation____ 43 
INSOLVENCY 
Violation of act by reason of 


LICENSES 
REVOCATION OF 
Respondent’s license revoked for violations of the act by 
failing to maintain the required financial conditions, 
failing to pay for poultry purchased, and for keeping 
false records 
LIVESTOCK 
Origin of, handled 
LIVESTOCK RECEIPTS FOR 1948 
Estimate of 
LOST LIVESTOCK 
Compensation for finding of, when 
MANAGEMENT AND UNINSURABLE RISKS 
Consideration to be given to cost of 


MARKET CLASSES 





9A.D. CUMULATIVE INDEX-DIGEST AND SUBJECT-INDEX 
OF AGRICULTURE DECISIONS 


DECEMBER 1950 


PACKERS AND STOCKYARDS ACT, 1921—Continued 


MARKET NEWS AND SERVICE 
Nature of 

MARKET PLACE 
Commission firm located at 


General conditions affecting operations at 
Origin and development of 


MISCELLANEOUS 
Radio service and night yard service, costs of which not reflected 
in rates and charges 


MIXED SHIPMENT 
Complication in grading of 


MOTION 
REQUEST FOR, TO EXTEND PERIOD ALLOWED TO RECONSIDER PRIOR 
DECISION 
Respondent’s motion for the extension until April 15, 1950, 
of the period allowed to rehear, to reargue and to re- 
consider, etc., the decision and order entered January 31, 
1950, granted, which extension of time shall be available 


also for the Livestock Branch, Production and Marketing 
Administration, and the prior decision and order entered 
January 381, 1950, shall remain in effect pending final 
disposition of any such petition to be filed by either party__ 212 


NOTICE AND PUBLIC PROCEDURE 
Requirement of, when unnecessary 790, 793, 794 


OFFICE SALARIES AND EXPENSES 
Factors given weight in ascertaining reasonable per head costs 
incident to 


OFFICE WORK 
Operation of 


OKLAHOMA CITY LIVESTOCK EXCHANGE RESOLUTION 


AUTHORIZED BY PACKERS AND STOCKYARDS ACT, 1921 

The resolution adopted by the Oklahoma City Livestock 
Exchange on December 14, 1948, providing, in effect, that 
title passes from the seller to the purchaser at the time 
livestock is weighed to the purchaser’s account by prohibit- 
ing such livestock from being weighed back to the seller, 
is authorized by the provisions of section 307 of the 
Packers and Stockyards Act, 1921, and said resolution is 
a just, reasonable and non-discriminatory rule and a 
proper performance of the duty imposed by said section 307 1199 


PACKERS AND STOCKYARDS ACT, 1921 
Oklahoma City Livestock Exchange Resolution authorized by.... 1201 
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PEN SPACE 
REGISTRANT’S RIGHT TO 
Mere registration as a market agency does not automatically 
force a stockyard company under any and all conditions 
to provide registrant with facilities to do business 


PRINCIPAL AND AGENT 
ESTOPPEL OF DENIAL OF AUTHORIZATION 
Inasmuch as it was respondent’s generally known and ac- 
cepted practice to buy and pay for animals selected by a 
packer’s representative he is estopped to deny an obligation 
to pay on the ground that the purchase involved here was 
not specifically authorized 


RATE MAKING 
METHOD OF 
The unit cost method of rate making for market agencies 
constructs rates upon the basis of an examination of 
actual unit costs experienced by several firms in connection 
with each species of livestock and in the light of operating 
conditions of the firms. The construction of rates in this 


manner is more likely to result in rates “reasonable” to 
the patrons and the firms than rates selected to return 
the aggregate revenues considered necessary to return the 
aggregate costs of rendering the services and, therefore, 
the unit cost method is followed 


RATE-MAKING METHODS 
Basic issues as to 


RATE OF RETURN 


DETERMINATION OF 
A reasonable rate of return on the capital invested by 
respondents in their business is determined to be 744%---- 


RATES 
Adequacy of 
Reasonableness of 


RATES AND CHARGES 
CONTINUATION OF 
Inasmuch as the parties are agreed and the action appears 
to be in the public interest, the order of October 27, 1948, as 
amended by the order of December 20, 1948, is continued 
in effect to and including December 1, 1950 


By agreement of the parties the current temporary rate order 
of September 9, 1948, is continued in effect to and including 
March 24, 1952 


Inasmuch as the parties are agreed respondent is authorized 
to continue to assess the current rates set out in Tariff No. 


1218 
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RATES AND CHARGES—Continued 
CONTINUATION oF—Continued 


16, for a period of two years following the effective date of 
this order 

Inasmuch as the parties are agreed respondent is authorized 
to continue to assess the current rates set out in the order 
of April 1, 1948, as modified by the order of March 25, 1949, 
for a period of two years, following the effective date of this 


Since the parties are agreed the current temporary rate order 
of March 21, 1949, is continued in effect to and including 
March 31, 1951 


Inasmuch as the parties are agreed, respondents’ petition re- 
questing that the order of June 13, 1949, be extended for a 
period of two years is granted and, since the prior orders 
were preceded by a notice of petition published in the Fed- 
eral Register, it is found that notice and public procedure 
upon respondents’ petition are unnecessary 


Inasmuch as the parties are agreed the order of July 12, 1949 
is continued in effect to and including November 15, 1950_-_ 


Inasmuch as the parties are agreed respondents are authorized 
to continue to charge the rates currently in effect and au- 
thorized by the order of October 21, 1948 


Inasmuch as the parties are agreed, the order of July 12, 1949, 
authorizing certain rates and charges, is continued in effect 
to and including August 15, 1950, and it is found that notice 
and public procedure are unnecessary 


Inasmuch as the parties are agreed the order of August 12, 
1949, authorizing certain rates and charges, is continued in 
effect to and including August 17, 1952, and it is found that 
notice and public procedure are unnecessary 


Inasmuch as the parties are agreed the order of December 15, 
1949, is continued in effect to and including December 31, 


Inasmuch as the parties are agreed, the provisions of the order 
of February 18, 1949, as modified by the order of June 14, 
1949 are continued in effect to and including September 5, 


Respondents’ petitions requesting that the current authoriza- 
tion be continued in effect to and including March 14, 1951, 
and that they be authorized to establish maximum buying 
charges on other than rail shipments on the basis of a car- 
load equivalent of 26,000 pounds, granted 


206 
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RATES AND CHARGES—Continued 
CONTINUATION OF—Continued 
Since the parties are agreed the current temporary rate order 
of March 23, 1949 is continued in effect to and including 
September 30, 1951 
DECREASE OF 
Since the parties are agreed respondent’s petition requesting 
certain rate decreases is granted and the order of August 
12, 1949, is modified so as to authorize the filing of an 
amendment providing for the changes requested in the peti- 
tion, and, for good cause shown, this order shall become 
effective in less than 30 days 


EXTENSION OF 
Authorization for current rates extended for a period of sixty 
days upon request of respondent and recommendation of 
Livestock Branch 


Inasmuch as the parties are agreed, the order of August 7, 
1946, authorizing certain rates and charges, is continued in 
effect to and including October 11, 1950, and it is found 
that notice and public procedure are unnecessary 


Since the parties are agreed respondents’ petition requesting 
an extension of the current rates is granted, and, for good 
cause shown, this order shall become effective in less than 


Upon respondent’s petition and answer of the Livestock 
Branch the order of July 12, 1949, authorizing assessment 
of certain charges, is continued in effect, and, for good cause 
shown, this order shall become effective in less than 30 


INCREASE IN 


Inasmuch as parties are agreed and no objection has been 
raised, respondents’ petition of March 31, 1950, requesting 
that they be authorized to put into effect a new schedule of 


rates, granted 

Inasmuch as the parties are agreed and no objection has been 
filed, respondents’ petition is granted and respondents are 
authorized to file a new and higher rate schedule and are 
permitted to use the proposed form of the report attached 
to and filed with the amended petition 

Inasmuch as the parties are agreed and no objections have 
been filed, respondent’s petition is granted and it is au- 
thorized to file a new and higher rate schedule and per- 
mitted to file its reports semi-annually instead of quarterly, 
and, for good cause shown, this order shall become effective 
in less than 30 days 
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RATES AND CHARGES—Continued 


INCREASE IN—Continued 
Since the parties are agreed respondent’s petition for increased 
rates is granted and respondent is authorized to put into 
effect the rates requested in its petition, notice of which was 
published in the Federal Register on November 18, 1950, 
and, for good cause shown, this order shall become effective 
in less than 30 days 


Upon respondent’s petition and answer of the Livestock 
Branch, the order of June 8, 1948, is further modified so as 
to authorize respondent to file a Tariff providing for in- 
creased yardage charges set out in the notice published in 
the Federal Register on October 18, 1950, and, for good 
cause shown, this order shall become effective in less than 


Upon respondents’ petition and answer of the Livestock 
Branch, respondents are authorized to file new tariffs pro- 
viding for increased rates and charges set out in the Notice 
of Petition for Modification of Temporary Rates published 
in the Federal Register on November 7, 1950, and, for good 
cause shown, this order shall become effective in less than 
30 days 


Upon respondent’s petition and answer of the Livestock 
Branch respondent is authorized to file an amendment to its 
current tariff establishing as rates for yardage the rates set 
out in the notice published in the Federal Register on Oc- 
tober 26, 1950, under the heading “Proposed Rates”, and, 
for good cause shown, this order shall become effective in 
less than 30 days 


MODIFICATION OF 
Inasmuch as the parties are agreed with respect to the rates 
petitioned for and no objection has been filed the petition is 
granted subject to the terms of the informal agreement be- 
tween the parties set out in the answer filed on March 6, 
1950, and, for good cause shown, this order shall become 
effective in less than 30 days 


On reconsideration of the order of January 30, 1950, the rates 
and charges prescribed in the prior order are modified in 
five minor respects as requested in petition of respondents 


REASONABLE STOCKYARD SERVICES 
Failure to render, by misdelivery of animals 


RECONSIDERATION 
Modification of rates and charges on...........-... siichsipin aizts sna 


574 
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REGISTRATION 
SUSPENSION OF 
Inasmuch as respondent admitted the allegations that he wil- 
fully engaged in unfair and deceptive practices in violation 
of section 312(a) of the Packers and Stockyards Act and 
wilfully caused false entries to be made in the records of the 
operator of the Kansas City Stock Yards in violation of sec- 
tion 10 of the Federal Trade Commission Act by paying em- 
ployed weighmasters at the stockyards for favorable but 
false weights on cattle bought and sold by respondent, the 
respondent’s registration is suspended for a period of six 
months in view of the mitigating circumstances, and he is 
ordered to cease and desist from committing the violations 
of the act and the regulations issued thereunder 


Inasmuch as respondent admitted the allegations that he wil- 
fully engaged in unfair and deceptive practices in violation 
of section 312(a) of the Packers and Stockyards Act, and 
wilfully caused false entries to be made in the records of 
the operator of the Kansas City Stock Yards in violation of 
section 10 of the Federal Trade Commission Act by paying 
employed weighmasters at the stockyards for favorable but 


false weights on cattle bought and sold by respondent, the 
respondent’s registration is suspended for a period of ten 
months, and he is ordered to cease and desist from com- 
mission of the violations of the act and the regulations 
issued thereunder 306, 308, 310, 311, 313, 315, 317, 319, 322 


Inasmuch as respondent admitted the allegations that he wil- 
fully engaged in unfair and deceptive practices in violation 
of section 312(a) of the Packers and Stockyards Act, wil- 
fully caused false entries to be made in the records of the 
the operator of the Kansas City Stock Yards in violation of 
section 10 of the Federal Trade Commission Act in connec- 
tion with the paying of employed weighmasters at the stock- 
yards for favorable but false weights on cattle bought and 
sold by respondent, and wilfully gave false information to 
representatives of the Secretary of Agriculture concerning 
his dealer operations at the stockyards in violation of sec- 
tion 201.88 of the regulations issued under the Packers and 
Stockyards Act, the respondent’s registration is suspended 
for a period of one year and he is ordered to cease and de- 
sist from committing the violations of the act and the regu- 
lations issued thereunder 824, 327, 329, 332, 334, 336, 339 


Respondents’ registration as market agent suspended until 
such time as they show themselves to be solvent, but in no 
event shall respondents engage in the business for which 
they are registered until the 15th day after the effective 





Page 
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date of this order which shall become effective on the 6th 
ep GRE FAG AMARONE 6 oe oon occ Beem 


Respondents’ registration suspended for violations of sections 


805, 312 (a) and 402 of the act but suspension not to be 
effective unless respondents are found to have violated the 
OGt Ha Wises CWO VORts. -. on oa scene ean 


Where respondents admitted the violations of the act which 


the order of inquiry alleged as having been committed by 
one respondent and the other two respondents did not par- 
ticipate in, having knowledge of, or profit from the viola- 
tions, the registration of the three respondents as a partner- 
ship is suspended for a period of ten months and respond- 
ents are ordered to cease and desist, but the suspension is 
not to apply to or have any effect on a new registration of 
the two respondents as partners who did not participate in, 
have knowledge of, or profit from the violations engaged in 
ee Chis cube: DORMONROR Es oo Si i ee het eccuetnmes 


Where the order of inquiry charged respondent with wilful 


violations of various provisions of the act and respondent 
signed a stipulation admitting the allegations of fact alleged 
in the order of inquiry and consenting to a cease and desist 
order and to a suspension of his registration for a period of 
380 days, providing such suspension be held in abeyance, 
which was recommended by the Livestock Branch, the re- 
spondent’s registration is suspended for 30 days, which sus- 
pension is held in abeyance and shall not become effective 
unless respondent, within two years from the date of the 
order, is again found, after opportunity for a hearing, to 
have violated the act and the regulations thereunder_-_-_-_-- 


Where the Order of Inquiry charged respondent with wilful 


violations of various provisions of the act and the re- 
spondent in a stipulation admitted the charges set forth in 
the Order of Inquiry and consented to the issuance of an 
order requiring him to cease and desist from continuing the 
practices complained of and suspending his registration for 
15 days, which was recommended by the Livestock Branch, 
the respondent is ordered to cease and desist from engaging 
in the unfair and deceptive practices and devices set out in 
the Order of Inquiry and causing false entries to be made 
in the records of the operator of the stockyards, and his 
registration is suspended for a period of 15 days__------_-- 


Where the order of inquiry charged respondent with wilful 


violations of various provisions of the act and failed to com- 
ply with the terms of a stipulation and agreement entered 








1203 


466 


709 


207 


958 

























































1622 CUMULATIVE INDEX-DIGEST AND SUBJECT-INDEX 9 AD, 
OF AGRICULTURE DECISIONS 


DECEMBER 1950 


PACKERS AND STOCKYARDS ACT, 1921—Continued 


REGISTRATION—Continued 


SUSPENSION oF—Continued 
into with the Secretary, and respondent filed a stipulation 
consenting to the issuance, without a hearing, of a cease and 
desist order and to a suspension of his registration for a 
period of 15 days, respondent’s registration is suspended 
for a period of 15 days, such suspension to be held in abey- 
ance and not to become effective unless respondent, within 2 
. years from date of order, is again found, after opportunity 
for hearing, to have violated the act or the regulations 
thereunder 





REGISTE 
Sus! 





Where the Order of Inquiry charged respondent with wilful 
violations of various provisions of the act and regulations 
thereunder and the respondent in a stipulation admitted the 
charges set forth in the Order of Inquiry and consented to 
the issuance, without a hearing, of an order requiring him 
to cease and desist from the practices complained of and 
suspending his registration for a period not to exceed 30 
days, the respondent is ordered to cease and desist from en- 
gaging in and using the unfair, unjustly discriminatory and 
deceptive practices and devices complained of, and to keep 
such books and records as will fully and correctly disclose 
all transactions involved in his business, and his registra- 
tion is suspended for a period of 30 days effective December 
DAEGU Carse wo gare nd a eae ew sia Gaal amma 1326 


SUSPENSION OF, BECAUSE OF INSOLVENCY 

Where the Order of Inquiry charged respondent with violating 
the act, by reason of its insolvency and respondent filed a 
statement in which a hearing was waived and consent given 
to the issuance of an order finding that he is insolvent and 
suspending his registration until he can establish his sol- 
vency, respondent’s registration is suspended until such time 
as the respondent establishes that he is no longer insolvent. 1319 


SUSPENSION OF, HELD IN ABEYANCE 

Where respondent admitted wilful violations of the act and 
consented to the issuance of the order herein, he is ordered 
to cease and desist from using the unfair, unjustly dis- 
criminatory practices and devices set out in the Order of 
Inquiry and to keep such accounts, records and memoranda 
as fully and correctly disclose all transactions involved in his 
business, and his registration is suspended for a period of 
80 days, such suspension to be held in abeyance and not to 
become effective unless respondent, within two years from 
the date of the order, is again found, after opportunity for 
a hearing, to have violated the act or the regulations there- 
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SUSPENSION OF, HELD IN ABEYANCE—Continued 

Where the Order of Inquiry charged the respondent with wil- 
ful violation of various provisions of the act by selling con- 
signed livestock to employees or trading partnerships com- 
posed of employees and others, selling livestock for such 
trading partnerships in competition with consigned live- 
stock, accounting improperly to consignors and purchasers 
of livestock, using consigned livestock to fill purchase or- 
ders without accounting properly to consignors and pur- 
chasers, setting up trade accounts for and clearing dealer 
operations of unregistered persons, selling consigned live- 
stock to clearees without disclosing such fact to owners or 
consignors of the livestock and failing to keep proper ac- 
counts and records, and the respondent in a stipulation ad- 
mitted most of the violations set forth in the Order of In- 
quiry and consented to the issuance of the order herein, the 
respondent is ordered to cease and desist from the violations 
of the act and the regulations complained of in the Order of 
Inquiry and his registration is suspended for a period of 30 
days, such suspension to be held in abeyance and not to be- 
come effective unless respondent within two years from the 
date of the Order is again found, after opportunity for a 
hearing, to have violated the act or the regulations issued 
DTN i icc sa aca ts xccznk ened decane eae 1212 


Where the Order of Inquiry charged respondent with wilful 
violations of various provisions of the act and the respond- 
ent admitted the charges set forth in the Order of Inquiry 
and consented to the issuance, without a hearing, of an ap- 
propriate order, not to exceed a cease and desist order with 
a seven day suspension to be held in abeyance for a period 
of two years, the respondent is ordered to cease and de- 
sist from engaging in unfair, unjustly discriminatory and 
deceptive practices and devices contrary to the provisions 
of the act, and the regulations issued thereunder and to 
keep such accounts, records and memoranda as will fully and 
correctly disclose all transactions involved in his business 
and his registration is suspended for a period of seven days, 
such suspension to be held in abeyance and not to become 
effective unless respondent within two years from the date 
of the order is again found, after opportunity for a hearing 
to have again violated the act or the regulations thereunder 1321 


Where the Order of Inquiry charged respondent with wilful 
violations of various provisions of the act and the re- 
spondent in a stipulation admitted the charges set forth in 

the Order of Inquiry and consented to the issuance of an ap- 

propriate order not to exceed a Cease and Desist Order 
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REGISTRATION—Continued 
SUSPENSION OF, HELD IN ABEYANCE—Continued 
with a 30 day suspension to be held in abeyance for a period 
of two years, which was recommended by the Livestock 
Branch, the respondent is ordered to cease and desist from 
engaging in and using unfair, unjustly discriminatory, and 
deceptive practices and devices contrary to the provisions 
of the Packers and Stockyards Act, 1921, and the regula- 
tions issued thereunder, and his registration is suspended 
for a period of 30 days, such suspension to be held in abey- 
ance and not to become effective unless respondent, within 
two years from date of order is again found, after oppor- 
tunity for hearing, to have violated the act or the regula- 
tions thereunder 
SUSPENSION OF, SUSPENDED 

Respondent’s registration is suspended for a period of ten 
days but the suspension not to be effective unless respondent 
is found to have violated the act again within two years_-_ 

Respondent’s registration is suspended for 10 days because of 
violations of sections 307, 312a, 401, and 402 of the act, but 


suspension is suspended because respondent had put addi- 
tional capital into business and is maintaining a special ac- 
count for benefit of shippers and because complainant indi- 
cated that drastic action is unnecessary 


REPARATION 
FAILURE TO ACCEPT 
Where respondent refused to accept certain lambs delivered 
to complainant for sale on a commission basis for respond- 
ent’s account, and complainant furnished the facilities for 
receipt and sale of the animals in accordance with the con- 
tract with the result that there was a deficit in the respond- 
ent’s. account with complainant, it is held, that since com- 
plainant complied with the terms of the contract, he is 
entitled to an award of reparation in the amount of losses 
and expenses sustained by him, with interest 
FAILURE TO PAY FoR LIVESTOCK 
In a reparation proceeding where the complainant charged 
respondent with purchasing two cows from complainant and 
refusing to pay for such purchases and demanded reparation 
for the value of said two cows, respondent and his clearor 
are ordered to pay complainant as reparation for the live- 
stock purchased 
FAILURE TO PAY PURCHASE PRICE 
Respondent’s failure to pay for animals purchased from com- 
plainant is an unjust practice in violation of section 307 of 
the Packers and Stockyards Act for which complainant is 
entitled to an award of reparation in the amount of the pur- 
chase price 
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Page # REPARATION—Continued 
FAILURE TO RENDER REASONABLE STOCKYARD SERVICES 
Where complainant claimed to have suffered damages as the 
result of respondent’s erroneous delivery of complainant’s 
livestock, it is held, that, in making the misdelivery, re- 
spondent failed to render reasonable stockyard services in 
violation of the act, and therefore, complainant is entitled 
to an z,ward of reparation for the loss occasioned thereby-._ 1794 


UNJUST PRACTICE 
Misrepresentation by a seller who had superior knowledge or 
means of acquiring such knowledge and knew that buyer 
would rely upon his statements, is an unjust practice pro- 
hibited by section 307 of the act and entitles complainant 
to-en awerd of reparation... ...< .sesnascd eee teitne new 577 


REPARATION COMPLAINT 
COMPLIANCE WITH LIMITATION PERIOD FOR FILING OF 
Where formal complaint was filed on January 31, 1949, with 
respect to matters taking place November 12-15, 1948, and 
an informal complaint was filed prior to January 31, 1949, 
held, that complaint was timely filed within the 90-day limi- 
tation period provided for by the act__-._---------------- 204 


Dismissal of, for failure to establish cause of action-_...._-.----- 205 


REPORTS 
FORM OF, TO BE MADE BY MARKET AGENCIES 

Respondent market agencies are directed to continue to make 
reports to the Secretary of Agriculture in the same form 
as those which have heretofore been submitted, provided, 
however, that respondents and the administrative officials 
may devise and agree upon a new form of report and sub- 
mit it for consideration and approval__._---------------- 5 


SALE “SUBJECT” 
Record failing to show breach of defendant’s duty with respect to_ 


SALESMANSHIP 
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SIOUX CITY LIVESTOCK EXCHANGE 


Income and expenses of 
Program of 


SUSPENSION OF REGISTRATION 
Held in abeyance 959, 962, 1207, 1212 
Violations of act 305, 
307, 309, 311, 312, 314, 316, 318, 320, 322, 
$24, 326, 328, 331, 333, 335, 336, 340, 711 


TRADE TERRITORY 
Area from which major part of business drawn 


TRUCK SHIPMENTS 
Operation of 


. TURNING OVER LIVESTOCK 


Additional task performed by market agencies 


UNIFORMITY AND WEIGHT 
Sorting feeders for 


UNIT COST METHOD 
Application of, in rate making 


UNIT COSTS 
Data for determining per head costs 
Summary of 


VIOLATION OF ACT 
Assessing and charging any rate or charge for purchase or sale 
of livestock on commission basis other than rates and charges 
set out in respondents’ tariffs on file with Secretary of Agricul- 
ture pursuant to act 455 
Causing false copies of accounts of purchases and accounts of 
sale to be made a part of accounts, records and memoranda 
of respondent’s business 
Causing false entries to be made in the accounts and records of 
stockyard owners and registrants under the act 711 
Causing false entries to be made in the books kept for respondent 
by his clearing agency 598 
Causing false entries to be made in records of operator of stock- 


307, 309, 311, 312, 314, 316, 318, 320, 322, 
324, 326, 328, 331, 333, 335, 338, 340, 959 
Causing false entries to be made in the records of the operator of 
the stockyard and in the records of the market agencies 
Causing the stockyard to issue scale tickets which show false or 
fictitious names as the shippers of the livestock 
Charging and collecting any rates other than those set out in re- 
spondents’ tariff on file with the Secretary of Agriculture 
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VIOLATION OF ACT—Continued 
Charging consignors unreasonable or unjust rates for fee 
Engaging in the business of buying and selling livestock as a 
dealer without registering with the Secretary and furnishing 
bond in connection therewith 


Engaging in practices designed to deceive respondent’s clearing 


Engaging in unfair and deceptive practices and devices 305, 307, 
809, 311, 312, 314, 316, 318, 320, 
322, 324, 326, 328, 331, 333, 335, 
338, 340, 443, 455, 463, 959, 1210 
Engaging in unfair and deceptive practices and devices in violation 
of section 312(a) of the act 
Engaging in and using unfair, unjustly discriminatory, and decep- 
tive practices and devices 962, 1323, 1329 
Engaging in the business of buying and selling livestock as a 
dealer without being registered and furnishing bond 
Failing to keep full and correct accounts and records of transac- 
tions in respondent’s business 
Failing to keep such records, accounts and memoranda as fully 
and correctly disclose all transactions involved in respondent’s 
business 445, 448, 471 
Failing to maintain the required financial condition 600 
Failing to pay for poultry purchased 
Failing to pay purchase price 
Failing to render just and reasonable buying and selling services 448, 455 
Failing to render reasonable and just selling services 443, 463 
Failing to render reasonable selling services in violation of sec- 
tion 304 of the act 711 
Failing to render reasonable stockyard services 796 
Failing to report on accounts of purchase correct names of sellers 
of livestock purchased by respondent on commission basis 463 
Failing to report on accounts of purchase rendered to respondent’s 
principals that livestock have been purchased out of consign- 
ments received by respondent for sale on commission basis 
Failing to report on accounts of sale correct names of purchasers 
of consigned livestock sold by respondent on commission basis 443, 463 
Failing to report to consignors and to purchasers that consignors’ 
livestock was used by respondent to fill orders handled for pur- 
chasers by respondent on commission basis 463 
Failing to show on accounts of sale rendered to consignors that 
consignors’ livestock have been used to fill orders handled by 
respondent on commission basis 
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VIOLATION OF ACT—Continued VIOLA’ 


Failing to show true names of purchasers on accounts of sale Re: 
rendered to consignors for whom respondent has sold livestock t 
on commission basis 


Giving false information concerning dealer operations at stock- 
yards to representatives of Secretary of Agriculture charged 
with responsibility for enforcement of act 
328, 331, 335, 338, 340 


Giving false information concerning respondents’ operations at 
the stockyards to representatives of the Secretary of Agriculture 
charged with responsibility for enforcement of the act 711 


Increasing the weights of livestock over the weights shown on 
scale tickets at the time of purchase when the livestock is sold, 
purportedly on the basis of scale ticket weights 


Indicating on billings, or copies of scale tickets, in selling livestock 
as a dealer that any person other than respondents is the owner 
of the livestock sold 
Insolvency of respondent 
Intermingling livestock consigned for sale on a commission 
basis with livestock owned by respondent or a trading partner- 
ship composed of respondent and others for purpose of selling 
respondent’s or trading partnership’s livestock without obtain- 
ing in advance the consent of consignors for such intermingling 
Intermingling or confusing shippers’ proceeds funds with other 
accounts or funds of respondent 
Keeping false records 
Making or causing to be made false entries in accounts, books and 
records 443, 463 
Making such use of shippers’ proceeds funds as would endanger 
or impair the prompt and faithful accounting therefor and pay- 
ment of such funds to proper parties 
Misrepresenting to buyers of livestock ownership of livestock 
214, 215, 216 
Misuse of shippers’ proceeds 


Operating as dealer without being registered and bonded as re- 
quired by act and regulations 


Permitting employees or agents to deal in consigned livestock. ..448, 455 


Planting livestock with market agencies and causing such market 
agencies to sell the livestock for the account of respondents 
without disclosing that the livestock was owned by respondents 
and respondents were realizing profits from such sales 


Purchasing livestock out of consignments for sale on commission 
basis, except as permitted by regulations 
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VIOLATION OF ACT—Continued 


Restricting or eliminating competition at stockyards posted under 
the act by coercion, intimidation or unfair and discriminatory 
agreements with livestock buyers or by any other unlawful 


Respondents ordered to cease and desist from engaging in and 
using unauthorized, unfair, unjustly discriminatory, and decep- 
tive practices and devices 


Selling consigned livestock to employee 


Selling consigned livestock to employees or to partnerships in 
which respondent’s employees are partners 


Selling in competition with livestock consigned to respondent for 
sale on commission basis livestock bought by respondent’s em- 
ployees as dealers or purchased by respondent on dealer basis-_- 


Selling livestock, acquired by respondents’ employees on dealer 
basis, in competition with livestock consigned to respondents for 
sale for the accounts of shippers on commission basis 


Selling livestock bought by employees as dealers in competition 
with livestock consigned to respondent for sale for accounts of 
shippers on commission 


Selling livestock purchased by respondent’s employees on specula- 
tive basis in competition with livestock consigned to respondent 
for sale on commission basis 448 


Taking consigned livestock into account of respondent market 
agency, except in compliance with regulations pertaining thereto 463 


Using unfair, unjustly discriminatory, and deceptive practices. 789, 1209 
Using unlawful, unfair, unjustly discriminatory and deceptive 
practices described in the Findings of Fact 
VOLUME OF BUSINESS 
Evidence of, handled 


WEIGHING 
Operation of 
WORKING CAPITAL 
DETERMINATION OF 
A liberal allowance for working capital for the respondents 
is determined to be one-twelfth of their total annual 
operating expenses 
YARDING SALARIES AND YARD EXPENSES 
Method of allocating of 
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ABEYANCE 
REPARATION PROCEEDING HELD IN 
Proceeding for reparation held in, in order to give parties 
opportunity to settle on basis of order 


ACCEPTANCE 
Acts SHOWING 
Where a buyer unloaded two truckloads of bananas delivered 
to him by the seller, and distributed the bananas to 
dealers, such action constitutes acceptance under the 
> contract 
BURDEN OF PROOF AS TO BREACH OF CONTRACT 
Where under an f.o.b. acceptance final contract the buyer 
accepted the goods, the burden is upon the buyer to prove 
the shipper’s alleged breach of contract or other issues 
raised in the buyer’s counterclaim 
Effect of sale allowing, at point of delivery 
Effect of, where through rate unprotected 
FAILURE TO GIVE NOTICE OF REJECTION AS CONSTITUTING 
Where respondent contended that he rejected the shipment 
within a reasonable time, and the evidence shows that 
respondent was given notice of arrival at 6:30 a.m. on March 
26, but did not contact complainant until March 29, at which 
time respondent first gave actual notice of rejection, it is 
held, that respondent accepted the shipment by failing to 
give notice within 24 hours after receipt of notice of 
arrival, and that, where respondent’s own testimony was to 
the effect that some 50 bags of cabbage were unloaded on 
March 26 or 27, such unloading of a part of the cabbage 
amounted to an acceptance of the shipment 


FAILURE TO GIVE NOTICE OF 
Failure to give notice of rejection of commodity within 24 


hours as constituting 

Partial unloading of car as showing 

Partial unloading of car as tantamount to 

Removal and retention of commodity as constituting 

UNLOADING OF SHIPMENT AS CONSTITUTING, WHEN 

Where a purchaser accepted and unloaded three shipments 

of spinach prior to giving notice to the shipper of alleged 
defects, held, such action constitutes acceptance and the 
purchaser is liable for the entire purchase price in the 
absence of proof of damages resulting from a breach of 
warranty by the shipper 


ACCEPTANCE OF COMMODITY 
Affirmative act constituting 
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ACCEPTANCE OF PAYMENT 


LACK OF ACCORD AND SATISFACTION BY 
Where respondent paid in full for produce claimed to have 
been defective, and later deducted from payment for other 
goods the damages allegedly sustained on the defective 
produce, held, acceptance of the later payments did not 
constitute an accord and satisfaction of the disputed claim_ 


ACCORD AND SATISFACTION 
ACCEPTANCE OF CHECK AS Not CONSTITUTING 
In the absence of an honest dispute, the acceptance of a check 
marked “receipt in full” for less than the purchase price 
does not constitute an accord and satisfaction 


Acceptance of payment as not constituting 


CHECK Not ACCEPTED AS PAYMENT IN FULL 
No accord and satisfaction exists where check was not 
tendered by buyer nor accepted by seller as payment in full 


Facts FAILING TO SHOW 
In a contract of sale, where the broker without the seller’s 
authority agrees to grant the buyer an allowance for 
claims against the seller, but the buyer does not pay the 


reduced price and the seller repudiates the allowance agree- 
ment when informed thereof, held, that there was no 
accord and satisfaction and the allowance is not binding 
upon the seller 
ACCOUNT 
Effect of, stated by parties 
ACCOUNT BY PARTNER FOR SECRET PROFITS 
Under a joint account agreement, a partner receiving a secret 
commission or rebate should share such profit with his 
copartner 
ACTION 
INDIVIDUAL PARTNERS AS PARTIES 
Individual partners need not be named as parties, and a 
partnership may sue in its common name to enforce a 
substantive right existing under the Constitution or laws 
of the United States 
AGREEMENT TO ACCEPT 
Effect of, shipment by buyer where through rate not protected-__- 


ANSWER 
Admission of liability in 
Effect of failure to, within limitation period under act 
ARBITRATION AGREEMENT 
Provisions for, in contract of purchase and sale as not precluding 
jurisdiction of Secretary 


Page 


1245 


475 


1035 





1632 CUMULATIVE INDEX-DIGEST AND SUBJECT-INDEX 9 A.D, 
OF AGRICULTURE DECISIONS 


DECEMBER 1950 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 


ASSIGNMENT OF CLAIM Page 
RIGHT OF ASSIGNOR TO MAINTAIN SUIT ON 
Where seller, prior to filing with the Department a complaint 
against buyer, assigned his claim for the purchase price 
to a bank as security for a loan of lesser amount than 
the claim, held, that, since the assignment was merely a 
security transaction which did not divest the assignor of 
all right, title, and interest in the claim, the assignor 
retained an equity therein, and may maintain this pro- 
ceeding on the claim 
ASSIGNMENT OF DUTIES 
Liability in, under contract 
Liability of independent contractor under 
BRAND NAME 
Effect of sale by 
BREACH OF WARRANTY 


Facts failing to show 
Measure of damages based on 


BROKERAGE FEES 
Reparation for wrongly withholding amount in excess of 


CABBAGE, 18-20 HEADS PER CRATE 
Meaning of term 


CALIFORNIA LAW OF NOTICE 
Defect of commodity 


CANCELLATION OF CONTRACT 
Treated as unlawful rejection 


COMMISSION MERCHANT 
Consignee of shipment for sale not guarantor of success of 
undertaking 


COMPLAINT 
FILING OF, HELD MADE WITHIN LIMITATION PERIOD 
Where complainant filed an informal complaint with the 
Department within nine months after the alleged cause 
of action accrued, formal complaint filed after the nine 
months had expired was not untimely 


CONDITION PRECEDENT 
Dismissal of complaint relating to contract of purchase and sale 
for failure to fulfill 


CONFIRMATION OF SALE 
EFFECT OF FAILURE TO MAKE TIMELY OBJECTION 
The terms of a contract are deemed to be as set forth in 
the telegraphic confirmation of sale unless the party 
receiving such confirmation makes timely objection thereto- 
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CONFLICT OF LAWS Page 
APPLICATION OF RULE OF 

Where it is necessary, in a reparation proceeding under the 
Perishable Agricultural Commodities Act, to decide a 
question by resort to state law under the principles of 
conflict of laws, such question should be decided by applying 
the same conflict of laws principles which a federal court 
would apply in the jurisdiction in which appeal, if any, 
must be taken 


CONSIGNMENT SALE 
CONSIGNEE NOT GUARANTOR OF SUCCESS OF UNDERTAKING 
A consignee of a shipment for sale on a commission basis, 
held, not to be a guarantor of the success of the undertaking 
where the consignor issued instructions not to break the 
load unless the consignee believed the contents could be 
sold for more than freight and other charges 


CONTRACT OF PURCHASE AND SALE 
Breach of, by failure to take delivery at agreed time 
Breach of, by failure to ship Pascal celery instead of Golden 


Dismissal of complaint relating to, for failure to fulfill condition 
precedent 
Effect of failure of condition with regard to modification of 


EFFECT OF FAILURE TO OBJECT TO CONFIRMATION OF F.O.B. Ac- 
CEPTANCE FINAL 
Failure of broker or buyer to make prompt objection to con- 
firmation of sale containing the term “f.o.b. acceptance 
final” is regarded as evidence that this term was an agreed 
provision of the contract 
EFFECT OF SALE ALLOWING INSPECTION AND ACCEPTANCE AT POINT 
OF DELIVERY 
In the absence of definite specifications as to grade and 
quality of a commodity, the effect of a sale allowing in- 
spection and acceptance at point of delivery gives the 
buyer the right to reject if the commodity is not mer- 
chantable and of reasonably good quality, but a buyer in 
such a case cannot arbitrarily reject a shipment of produce 
without becoming liable to the seller for resulting damages_ 


Effect of sale by brand name 


EVIDENCE ESTABLISHING EXISTENCE OF 
Where complainant-seller brought an action for recovery of 
the balance of the purchase price of a truckload of 
bananas sold to respondent, and respondent-buyer denied 
that it purchased bananas from complainant, but alleged 
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CONTRACT OF PURCHASE AND SALE—Continued 

EVIDENCE ESTABLISHING EXISTENCE 0F—Continued 
that the fruit was purchased from the company that trans- 
ported it from shipping point to respondent’s place of 
business and claimed that respondent did not know who was 
the original owner of the bananas, it is held, that, since 
the evidence shows respondent was informed at the outset 
that complainant was the owner of the bananas and 
respondent accepted complainant’s invoice and took no ex- 
ception thereto nor denied at any time the obligation when 
called upon by complainant for payment, there was a 
binding contract of purchase and sale between complainant 
and respondent 802 

EVIDENCE FAILING TO ESTABLISH LACK OF CONFORMITY OF, WITH 

OPA CEILING PRICES 
Where it was contended that the contract for a carload of 

cantaloups was void because the price paid exceeded the 
OPA maximum price, held, that the evidence does not show 
conclusively that the purchase and sale did not conform 
to OPA ceiling prices 

EVIDENCE OF SALE BY DESCRIPTION AS TERM OF 

Where the contract was for a carload of cantaloups, and the 

evidence was to the effect that the buyer’s agent may not 
have inspected the cantaloups actually shipped, or, if he 
did inspect them, was not informed that the specific 
cantaloups were the ones to be shipped, it is held, that the 
transaction was a sale by description, not a purchase after 
inspection as contended by the seller 245 


Facts showing violation of, by failure to ship a car of Extra 
Fancy pears 1364 


Failure to show breach of guaranty and failure to comply with 
conditions precedent relative to 376 


INTERPRETATION OF 
Where there is a question as to the meaning of descriptive 
terms in an f.o.b. contract of sale, the interpretation should 
be governed by the general understanding of the terms at 
shipping point and not where the purchaser is in business-_- 


Provisions for arbitration agreement in, as not precluding 
jurisdiction of Secretary 


REFUSAL TO ACCEPT PRODUCE JUSTIFIED 
Where buyer and seller negotiated with respect to the time 
and conditions of a proposed sale of complainant’s entire 
crop of apples to respondent and agreed that a written 
contract would be executed to embody the terms agreed to 
over the telephone, but complainant refused to sign the 
written contract, held, respondent-buyer is not liable for 
refusing to accept complainant’s entire crop of apples_--- 





9 AD. CUMULATIVE INDEX-DIGEST AND SUBJECT-INDEX 1635 


OF AGRICULTURE DECISIONS 


DECEMBER 1950 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 


CONTRACT OF PURCHASE AND SALE—Continued 
SEPARATE AGREEMENT TO GUARD PRODUCE AS NOT AFFECTING 
TERMS OF 

Where respondent-buyers employed complainant-seller to 
guard the fields of watermelons purchased by the former 
from the latter until harvesting time, paying complainant 
a weekly wage for these services, and the record shows 
that complainant adopted reasonable precaution in guarding 
the melons, and there is no evidence that complainant 
unlawfully took any of the melons and the evidence is 
insufficient to establish that complainant was negligent in 
failing to prevent removal by others, it is held, that the 
mere fact that some of the melons were unlawfully taken 
from the fields, if they were so taken, does not establish 
that complainant took them or negligently allowed them 
to be taken, that as watchman complainant was not a 
guarantor against theft, and that respondent’s failure to 
take delivery of the watermelons under the contract is 

a violation of the act 


Waiver of claim for damages for breach of, because of unlawful 


rejection of commodity 


CONTRACTS 
LIABILITY IN ASSIGNMENT OF DUTIES UNDER 
Where one undertakes to perform a legal obligation through 
services rendered by another, the original obligor is still 
liable if the performance is in any respect incorrect, and 
it is immaterial that the person actually performing the 
obligation is an independent contractor 


COURT DECISIONS FOLLOWED 
Donnelly Garment Co, v. Nat’l Labor Relations Bd., 123 F. 2d 215 


DAMAGES 
BREACH OF WARRANTY 
General damages for breach of warranty are measured by 
the difference between the market value of the produce 
actually delivered and the market value of produce meeting 
contract requirements 
EFFECT OF FAILURE TO GIVE NOTICE OF DEFECT 
A necessary prerequisite to a claim for damages is notice 
given within a reasonable time of the defect complained of- 
Failure to prove extent of, from improper loading f.o.b. shipment_ 


FAILURE TO PROVE Loss 
Where complainant-seller, seeking an award of reparation 
in connection with certain shipments of onions purchased 
by respondent-buyer who rejected the onions upon arrival, 
attempted to establish his loss by copies of accountings 
attached to the complaint in exhibit form, which exhibits 


Page 
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DAMAGES—Continued Page 
FAILURE TO PROVE Loss—Continued 

were not offered or received in evidence at the hearing, 
and complainant failed to answer in his deposition questions 
regarding resale of the onions, amounts of proceeds re- 
ceived, etc., it is held, that the exhibits attached to the 
complaint properly form a part of the pleadings, but this 
does not make them competent or admissible as proof, 
such exhibits are not a part of the evidence in a hearing 
case unless formally offered and received in evidence at 
the hearing, and, in the absence of acceptable proof of loss, 
complainant is not entitled to an award of reparation and 
the complaint should be dismissed 


MEASURE OF, BASED ON— 
amount offered in settlement 


defect of produce resulting from three days’ delay prior to 


difference between the contract price and the net proceeds 

from the resale of the rejected produce 821, 840 
difference between the contract price and the value of the 
produce received 
difference between the market value of good quality grapes 

at destination and the gross amount received from resale 

of the grapes actually delivered 


difference between purchase price and net proceeds from 
resale of commodity 

loss incurred on resale of produce 

resale of commodity 

resale of commodity after unlawful rejection 


MEASURE OF, BASED ON AVERAGE OF NEARBY MARKET QUOTATION 
DEEMED APPROPRIATE 
Where it is shown that complainant was damaged by respond- 
ent’s breach of the contract but complainant failed to 
make a proper resale of the commodity in question, com- 
plainant’s damage is calculated upon the basis of the 
average of nearby market quotations where it appears 
that complainant could have sold the commodity following 
rejection thereof by its customer 


MEASURE OF, FOR FAILURE TO DELIVER 
The proper measure of damages for failure to deliver 
tomatoes meeting contract requirements is the difference in 
value between tomatoes of the kind that should have been 
delivered and those that were delivered as of the time 
and place of delivery 





DECAY 
Cau 


DEFAUI 
Adn 
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MEASURE OF, WHERE AGENT FAILS TO FOLLOW INSTRUCTIONS 
Where agent failed to obey instructions of his principal in 
purchasing bananas, held, the measure of the principal’s 
damage is the difference between the value at destination 
of bananas of the kind that should have been purchased 
and the value of bananas of the kind actually purchased_- 


NOTICE PREREQUISITE TO CLAIM FOR 
A necessary prerequisite to a claim for damages is notice 
of the defect complained of given within a reasonable 
time to the party against whom claim is to be made, but 
notice two weeks after delivery of a load of bananas is not 
a reasonable notice of the unsatisfactory condition of the 


Offset of, as warranting dismissal of complaint 


PROOF OF, BY INSPECTION CERTIFICATES 
Where proof of damages rests upon showing the necessity for 
dumping, lack of such proof precludes recovery 


REASONABLE MARKET VALUE OF COMMODITY 

Where respondent failed to remit proceeds of sale for 157 
bushels of sweet potatoes delivered to respondent to be 
sold by him on a commission basis and the latter received 
and sold the sweet potatoes but failed to account or to remit 
the net proceeds of sale to complainant, held, complainant 
is entitled to recover damages amounting to the reasonable 
market value of the sweet potatoes delivered, less the 
amount of respondent’s commission 


DECAY 
Cause of, due to nature of commodity and manner of handling---- 


DEFAULT 
Admission of facts alleged in complaint by 

119, 122, 181, 183, 135, 188, 239, 241, 248, 251, 254, 360, 372, 
887, 389, 391, 393, 395, 397, 399, 403, 473, 488, 496, 498, 500, 
506, 515, 602, 605, 608, 630, 632, 634, 643, 646, 649, 651, 657, 
663, 720, 722, 728, 801, 808, 810, 812, 815, 817, 819, 831, 850, 
854, 856, 858, 878, 880, 882, 892, 902, 967, 969, 971, 977, 984, 
994, 998, 1012, 1019, 1032, 1046, 1089, 1124, 1126, 1129, 1131, 
1133, 1142, 1222, 1230, 1237, 1263, 1369, 1371, 1451, 1457, 
1470, 1473, 1495. 


PETITION TO REOPEN AFTER 
A default will be reopened and respondent permitted to file 
an answer only for “ good reason”. Even though respond- 
ent’s failure to answer may have been the result of 
excusable neglect, “good reason” is not shown where 
respondent does not have additional or different facts to 
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PETITION TO REOPEN AFTER—Continued 
present and it appears on the face of the submissions a 
hearing would not result in conclusions different from those 
already reached 


Waiver of oral hearing by 

119, 122, 131, 183, 1385, 1388, 289, 241, 248, 251, 254, 360, 372, 
387, 389, 391, 393, 395, 397, 399, 403, 473, 488, 496, 498, 500, 
506, 515, 602, 605, 608, 630, 632, 634, 643, 646, 649, 651, 657, 
663, 720, 722, 728, 801, 808, 810, 812, 815, 817, 819, 831, 850, 
854, 856, 858, 878, 880, 882, 895, 902, 969, 971, 984, 994, 998, 
1019, 1032, 1046, 1124, 1126, 1129, 1133, 1142, 1222, 1230, 
1263, 1869, 1451, 1457, 1470, 14738, 1495. 


DELAY IN TRANSIT 
Warranty of suitable shipping condition as affected by 


DELIVERED SALE 
Failure to prove breach of warranty on 


DELIVERY 
Effect of failure to take commodity at agreed time 


DESTINATION INSPECTION 
Indicating injury did not occur in transit 


DISCIPLINARY COMPLAINT 
Dismissal of, because of withdrawal of application for license-_--- 


DISMISSAL 

ACCEPTANCE OF SHIPMENT THOUGH THROUGH RATE UNPROTECTED 
Where complainant purchased from respondent a rolling car 
of lettuce which was shipped from California and was to 
be diverted at Kansas City to complainant at Minneapolis, 
but the diversion order was received too late to accomplish 
diversion at Kansas City, causing the shipment to proceed 
to Chicago before being routed at Minneapolis, where it 
arrived several days late and without protection of the 
through freight rate, it is held, in an action against the 
seller by the buyer for damages based upon extra freight 
charges and alleged losses due to market decline, that the 
evidence shows the buyer agreed to accept the lettuce irre- 
spective of the fact that the through freight rate was not 
protected and that, consequently, complainant is not entitled 
to reparation for excess freight charges or alleged losses 
resulting from market decline, and complaint should be 

dismissed 


AGENT NoT LIABLE FOR PURCHASE PRICE 
Where complainant-seller brought an action against respond- 
ent distributors for the purchase price of two carloads of 
tomatoes and respondent denied that it purchased the 
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AGENT Not LIABLE FOR PURCHASE PRICE—Continued 
tomatoes personally and introduced evidence to show the 
tomatoes were purchased by an officer of a tomato company, 
a respondent was merely acting as agent of the corporation, 
and that this fact was made known to complainant in 
several telephone conversations, and by letter, as well as 
by publication in a trade journal of wide distribution, it is 
held, that respondent entered into the transaction with 
complainant as agent for the company on a disclosed basis, 
that respondent incurred no personal responsibility for 
payment of the purchase price, and that the complaint 
should be dismissed 


BREACH OF CONTRACT 

Since the U.S. Standards for watermelons provide that 
melons in any lot averaging less than 30 pounds shall not 
vary more than 4 pounds below the stated average, and 
not more than 5% of the melons in any lot may be below 
the minimum size requirements, it is held, that contract 
for sale of a carload of watermelons averaging 29 pounds 
was breached by a tender of a carload of watermelons of 
which 15% were under 23 pounds 


Where seller seeks to recover damages for the buyer’s rejec- 
tion of a carload of celery, alleging that the celery was 
Golden Pascal as specified in contract, held, that the con- 
tract was for Pascal celery and complainant breached the 
contract by shipping Golden Pascal; that respondent’s re- 
moval and retention of 47 crates, although subsequently 
paid for, constitutes an acceptance of the entire shipment 
but respondent retained a right to recover damages; and 
that, since the damages of the parties offset one another, 
the complaint should be dismissed 


COMPLAINT AGAINST AGENT 
Complaint dismissed as to one respondent who acted merely 
as agent of the other respondent in buying produce 


DISCIPLINARY COMPLAINT 
Where respondent applied for a license and a complaint was 
filed challenging respondent’s right to such license because 
of its previous violations of the act, the complaint is dis- 
missed on motion of complainant and for the reason that 
the application for license has been withdrawn and 
further proceedings are unnecessary 


EFFECT OF UNENFORCEABILITY OF PRIMARY CONTRACT UPON 
GUARANTY CONTRACT 
Where respondent, the seller’s broker, agreed to guarantee 
payment of price to be paid by buyer under contract to 
purchase berries from seller, which contract the buyer can- 
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GUARANTY CONTRACT—Continued 
celled because the seller failed to ship within reasonable 
time, held, in an action by the seller against the broker 
under guaranty contract, that, since the primary contract 
is unenforceable because of the seller’s breach, the broker 
is under no obligation to pay and the complaint should be 
dismissed 


Failure to allege or prove cause of action 


FAILURE TO ESTABLISH LACK OF SUITABLE SHIPPING CONDITION 

In complainant’s petition for reconsideration of prior order 
dismissing the complaint, wherein complainant alleged that 
the cantaloups in question were not in suitable shipping 
condition, it is held, that: (1) although the melons were 
not sold on the basis of U.S. grade standards, it was noted 
that the tolerance for soft rot (decay) in both the U.S. 
No. 1 and Commercial grades for cantaloups is 1%; (2) 
while 5% decay on arrival after 11 days in transit was a 
little high and presents a hard case for decision, it was 
not abnormal and does not establish lack of suitable 
shipping condition; (3) the other defects complained of 
were within the tolerance for the U.S. No. 1 grade and 
gives complainant no right of recovery against respondent; 
and, therefore, complainant’s petition for reconsideration 
should be dismissed 


FAILURE TO ESTABLISH SHORTAGES 

Where complainant-buyer claimed substantial shortages in 
four cars of onions purchased from respondent which 
arrived at destination with original seals intact, and the 
record shows that the delivering carrier unloaded the onions 
and delivered them to complainant “when ordered,” that 
the onions remained in the possession of the railroad carrier 
for periods ranging from about 5 days to almost a month, 
and there is nothing to show what method the carrier 
employs to safeguard the produce in its possession, it is 
held, that complainant’s evidence is insufficient to sustain 
the burden of proof resting upon complainant to establish 
that respondent failed to deliver destination point the 
number of bags of onions shown on invoices, and the 
complaint should be dismissed 


FAILURE TO FULFILL CONDITION PRECEDENT 
Where complainant alleged that he purchased five carloads 
of onions from respondent, who failed to deliver the onions 
in accordance with the contract, but respondent contended 
that the sale was conditional upon respondent’s ability to 
procure the onions from the Colorado owner, and that 
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respondent was unsuccessful in its efforts to obtain the 
onions, it is held, in a suit by complainant for damages 
resulting from respondent’s alleged breach of contract, 
that the facts and circumstances and the logical conclusions 
to be drawn therefrom, support a finding that the contract 
of purchase and sale of the onions was conditional upon 
respondent’s ability to procure the onions, and the com- 
plaint should be dismissed 


FAILURE TO GIVE NOTICE OF DEFECT OF COMMODITY WITHIN REA- 
SONABLE TIME UNDER LAW OF CALIFORNIA 

Where complainant-purchaser of several lots of frozen 
asparagus, under contracts performed in the State of 
California, admits that it was put on notice, two or three 
months after delivery of the commodity, that the frozen 
asparagus was not of the quality required by the contracts, 

yet failed to complain to the seller of the alleged breach 
until more than six months after delivery, held, such 
delay in giving notice is unreasonable, and under the law 

of California and the Uniform Sales Act, the delay relieved 


respondent-seller of liability for the alleged breach, and 
therefore the complaint should be dismissed 


FAILURE TO MITIGATE DAMAGES 

Where it is shown by shipping point inspection certificates 
covering certain f.o.b. shipments of onions that the onions 
met contract requirements as to grade, it is held, that 
respondent-buyer’s rejection of the onions was without 
reasonable cause and in violation of the act but since com- 
plainant failed in his duty to take reasonable steps to 
mitigate the damages following the buyer’s rejection of 
the onions, which were subsequently abandoned to the 
railroad by complainant’s broker, and there is no evidence 
to show that the action of the broker in abandoning the 
onions to the carrier was reasonable in the circumstances, 
it is held, that there is no basis for an award of reparation 
to complainant in connection with the onions in question --- 341 


FAILURE TO PROVE BREACH OF CONTRACT 

Where complainant alleged it purchased a carload of lettuce 
in reliance upon seller’s assurances to the effect that the 
commodity was of good quality and would arrive at destina- 
tion in sound condition, and the lettuce in fact graded 
U.S. No. 1 at destination, held, the commodity was of 
good quality and did arrive in sound condition and hence 
the complaint should be dismissed 
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Where complainant contends potatoes purchased from 
respondent on delivered basis were not up to the grades 
warranted and that respondent agreed to protect com- 
plainant against any loss sustained on resorting the 
potatoes, held, that complainant failed to show the potatoes 
were not of the grades warranted at the time of delivery 
and, therefore, the complaint should be dismissed 


FAILURE TO PROVE EXTENT OF DAMAGE FROM IMPROPER LOADING 
F.0.B,. SHIPMENT 
Where a carload of a highly perishable variety of apples met 
contract requirements when shipped f.o.b. contract of sale 
but a portion of the shipment was damaged in transit from 
negligence in bracing the load for which shipper is respon- 
sible, it is held, that the claim for damages based on resale 
prices received over a period of three weeks on a declining 
market is too remote to establish the reasonable value of 
the apples on arrival and that the complaint should be dis- 
missed for failure to show damages resulting from the 
shipper’s negligence 


Failure to prove partnership as to one of respondents 


FAILURE TO SHIP WITHIN REASONABLE TIME 
Where respondent-buyer ordered from complainants frozen 
berries for prompt shipment and 85 days later agreed to 
increase its order to assure shipment, but about 34 days 
later respondent cancelled the order because the berries had 
not been shipped, held, in an action by complainant for dam- 
ages, that complainant failed to ship the berries within a 
reasonable time so that respondent’s cancellation was not 
without reasonable cause, and the complaint should be dis- 


FAILURE TO SHOW AGENT WAS PURCHASER 
Where complainant-seller, in an action for damages resulting 
from rejection of a shipment of watermelons, alleged that 
it sold the watermelons to respondent after inspection on 
track; that pursuant to respondent’s instructions complain- 
ant diverted the car of melons to J. at Milwaukee, Wiscon- 
sin, and issued invoice and drew draft on J.; that J. rejected 
the watermelons on arrival, after which complainant resold 
them for the account of “whom it may concern,” incurring 
a loss, but respondent denied that he purchased the water- 
melons and averred that he acted only as broker in the 
transaction, and the evidence shows that complainant was 
informed at the outset that respondent was acting for a 
customer at Milwaukee, whose name was disclosed to com- 
plainant; that complainant thereafter wired demands for 
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FAILURE TO SHOW AGENT WAS PURCHASER—Continued 
payment to said J., referring to respondent as J.’s agent; 
and that the watermelons were invoiced to respondent only 
after J. rejected the shipment, it is held, that the evidence 
fails to support complainant’s allegation that the water- 
melons were sold to respondent, but indicates rather that 
respondent was acting merely as a broker and that the com- 
plaint should be dismissed 


FAILURE TO SHOW BREACH OF CONTRACT 
Where complainant-buyer failed to show a breach of contract 
on part of respondent-seller with respect to a lot of “no 
label” tomatoes, which were sold without specification as to 
grade, and complainant failed to prove by a preponderance 
of the evidence that another lot of Tampico brand tomatoes 
was not, in fact, U.S. No. 1 grade when shipped, it is held, 
the complaint should be dismissed 
FAILURE TO SHOW MISREPRESENTATION 
Where complainant alleged that a carload of plums purchased 
from respondent arrived one day late because respondent 


misrepresented the carload as a roller and the time of ship- 
ment as June 2, 1948, held, that the carload was a roller at 
the time respondent offered it for sale and that the time of 
shipment was June 2, 1948, within the meaning of the regu- 
lation, although the carload did not actually move from the 
point of origin until the morning of June 3, and, therefore, 
the complaint should be dismissed 


FAILURE TO SUSTAIN BURDEN OF PROOF 

Where buyer alleged that the seller, in violation of the terms 
of the contract of sale, shipped tomatoes containing latent 
defects which caused a loss on resale, the buyer has the 
burden of proof with respect to showing that the defects 
originated prior to shipment and not while the tomatoes 
were in his possession or in the hands of the carrier, and, 
since buyer failed to sustain his burden of proof, the com- 
plaint should be dismissed 


Where buyer claimed damages for breach of contract on the 
part of the shipper, but failed to sustain the burden of 
proving a breach, held, the complaint should be dismissed__ 244 


LAWFUL REJECTION 
Where complainant contracted to sell and respondent con- 
tracted to buy a carload of Extra Fancy Washington pears 
on an f.o.b. shipping point basis, and inspection of the pears 
at destination showed freezing injury in the top layer so 
located as to indicate that it did not occur in the car, it is 
held, that complainant failed to ship a carload of Extra 
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LAWFUL REJECTION—Continued 
Fancy pears in suitable shipping condition, thereby violating 
the contract; that respondent’s rejection of the pears was 
not without reasonable cause; and that the complaint should 
be dismissed 
Notice to show cause why a license should not be denied because 
applicant withdrew its application for a license 
Petition for reconsideration 227, 517, 733, 736, 1112, 1452 
Petition for reconsideration dismissed for failure to establish lack 
of suitable shipping condition 
Petition for reconsideration dismissed on ground that evidence 
supports prior order 
PETITION FOR REHEARING AND RECONSIDERATION 
Petition dismissed where statute of frauds is inapplicable, 
there is no showing complainant is not proper person to 
maintain action, facts do not show an accord and satisfac- 
tion, and prior order is supported by the credible evidence 
of record and by applicable law 


PRODUCE NOT IN SUITABLE SHIPPING CONDITION 
Where complainant contracted to sell to respondent a carload 
of grade U. S. No. 1, Size A, potatoes f.o.b, Nyssa, Oregon, 
and the potatoes were certified as such grade at shipping 
point, but, at destination, they were found to be abnormally 
deteriorated, held, that the potatoes were not in suitable 
shipping condition, that the respondent made prompt and 
proper resale of the potatoes and remitted the net proceeds 
to complainant, and that the complaint should be dismissed 


SETTLEMENT BETWEEN PARTIES 
Reparation complaint dismissed at complainant’s request upon 
settlement of controversy by agreement of the parties 
244, 254, 342, 405, 474, 494, 603, 609, 633, 635, 725, 808, 849, 
851, 852 899, 900, 1010, 1052, 1107, 1125, 1148, 1496, 1497. 


EVIDENCE 
ADMISSIBILITY OF, BEFORE PRESIDING OFFICERS 

Where complainant, in a petition for reconsideration of an 
order dismissing the complaint, objected to the admission in 
evidence of the testimony of certain witnesses at the oral 
hearing, it is held, that presiding officers are expected to 
admit not only all evidence which is clearly admissible, but 
also all evidence of doubtful admissibility, and that it was 
not error to admit the testimony objected to or to consider 
such testimony to the limited extent that it had any ap- 
plicability 


Agreement for protection against loss 
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AMOUNT REALIZED FROM SALE AS PROOF OF VALUE 
Where the evidence establishes that a part of the bananas 
were damaged by chilling in transit, the amount realized 
from the sale of the bananas is not proof of the value at 
destination of bananas of the kind shipped 


Breach of contract 
Burden of proof as to loss after unloading produce 
Burden of proof of affirmative defense 


CONDITION AT SHIPPING PoINT Not ESTABLISHED BY OFFICIAL 
DESTINATION INSPECTION 
The fact that an official destination inspection shows decay in 
excess of destination tolerance does not establish that the 
commodity was not of U. S. No. 1 grade at shipping point- 


CONSIDERATION OF DOCUMENTS ATTACHED TO ANSWER AS 
Affidavits and voucher attached to answer but not introduced 
at hearing cannot be considered as evidence in proceeding_- 


Damages based on amount offered in settlement 


DISPUTED DATE OF TRANSACTION 

In a conditional sale of certain onions, where the date of the 
transaction is disputed by the parties, the purchaser claim- 
ing that it took place on November 6, 1947, while the seller 
states that it was October 6, it is held, that since the agreed 
terms and the price of the onions are consistent only with 
the October 6 market quotations, the contract between the 
parties was entered into on October 6, 1947, as contended 
by respondent 


DOUBTS AS TO ADMISSIBILITY IN ADMINISTRATIVE HEARINGS 
Doubts as to the admissibility of evidence in administrative 
hearings should be resolved in favor of admissibility of such 
evidence 


Effect of account stated by parties 


EFFECT OF FAILURE TO CALL WITNESSES 
In an action based upon actions of defendant’s alleged agent 
where the defense is a denial of agency, the failure of de- 
fendant to call the alleged agent as witness would justify 
comment by plaintiff’s attorney urging the jury to draw the 
inference that had the testimony been given it would not 
have corroborated the testimony of the defendant 


ESTABLISHMENT OF VALID CONTRACT 
Where respondent S denied entering into a contract with com- 
plainant for the purchase of onions and contended that his 
agreement was with respondent L, but the weight of the 
evidence shows that L acted as a broker in finding a buyer 
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for complainant, it is held, that respondent S made a valid 
legal contract with complainant for the purchase of seven 
carloads of onions 
Facts ESTABLISHING AGENCY 
Where respondent-purchaser had been paying a broker a 
commission fee for each car shipped, this fact, together with 
other evidence, held to show the broker was acting as a buy- 
ing agent for respondent rather than as agent for complain- 
ant-seller 
Facts FAILING TO SHOW— 
abnormal decay of produce in transit 
accord and satisfaction 
breach of warranty 
commodity was not in suitable shipping condition 
sale violated OPA ceiling prices 
Facts SHOWING— 
acceptance of commodity 
celery of type ordered 
commodity was not in suitable shipping condition 
existence of agency 


joint account resulted in loss 
onions were of merchantable quality and in compliance with 
contract 


sale by description 
FAILURE AND REFUSAL TRULY AND CORRECTLY TO ACCOUNT 

Where, under a joint account agreement, respondent pur- 
chased 47 carloads of peaches for the partnership, disposed 
of some of the peaches, and in connection with his sales re- 
ported to his copartner a profit of “$731.23” without item- 
izing the shipments, without reporting a rebate received 
from the grower, and without furnishing other information, 
held, the evidence shows respondent failed and refused truly 
and correctly to account in violation of the act 


Failure of broker or buyer to make prompt objection to confirma- 
tion of sale containing the term “f.o.b. acceptance final” is 
regarded as evidence that this term was an agreed provision 
of the contract 


Failure to establish agency 

Failure to establish breach of warranty 

Failure to establish lack of care and diligence in shipping melons 
Failure to establish representation 
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FAILURE TO Pay 
Where complainant alleged that one of the respondents was 
a partner of the purchaser of grapes from complainant, but 
the evidence shows that this respondent was to furnish cer- 
tain property and services to aid the purchaser in carrying 
out its contract with complainant and was to receive a share 
of the purchaser’s profits under the purchase agreement, 
held, that the evidence is insufficient to establish that re- 
spondent was liable for the losses sustained by the pur- 
chaser and therefore insufficient to prove a partnership 
agreement under which this respondent could be held liable 
to complainant, and the complaint as to this respondent 




















UNONTAE TS CN nite tsi cea Seem eie anes 991 
Failure to prove a breach with respect to diversion instructions_.__ 988 
Failure to prove breach of warranty on delivered sale___--------- 528 
Failure to prove extent of damage from improper loading f.o.b. 

aia > cress sg Ss eee he et reg PE NE a EP Rr 116 





FAILURE TO PROVE MARKET VALUE OF PRODUCE RECEIVED 
Where respondent buyer resold produce, which was slightly 
in excess of the tolerance permitted for the grade pur- 
chased, 8 days after arrival and for an amount far below 
the market value of the grade purchased, and respondent 
claims that it is entitled to deduct the amount received from 
the purchase price, held, that the resale amount does not 
represent the reasonable market value of the produce actu- 
















Sit SOR a soso theses eae 226 
Failure to show agent was broker___--_..---------------------- 1104 
Failure to show assent to mutual rescission.-------------------- 1093 
FAILURE TO SHOW BREACH OF CONTRACT REQUIREMENTS 

Where buyer alleged that two carloads of bananas failed to 

ripen properly, which statements were not supported by 

documentary or other evidence as to the nature or extent 

of the alleged unsatisfactory condition, held, that the buyer 

failed to show by a preponderance of the evidence that the 

363 






bananas did not meet contract requirements-------------- 


FAILURE TO SHOW BREACH OF GUARANTY 
Where complainant-seller sold his entire crop of watermelons 
to respondent-buyers who took delivery of only one truck- 
load of melons, and thereafter refused to go on with the 
contract or to pay complainant the balance of the purchase 
price on the ground that complainant failed to comply with 
two conditions of the contract, viz., that there would be 
enough ripe watermelons to Joad on a certain date, and that 
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FAILURE TO SHOW BREACH OF GUARANTY—Continued 
complainant would guard the fields and make sure no water- 
melons were taken, it is held, in an action by complainant 
for damages, that respondents did not rely upon the state- 
ment, if any, made by complainant, since it is clear from the 
record that the purchaser’s agent relied upon his own years 
of experience in the business as to probable harvesting time, 
and further, that the contract with complainant to guard 
the watermelons was a separate contract from the contract 
of purchase and sale, and respondents had no right to refuse 
to go on with the contract 


Failure to show lack of suitable shipping condition 
Failure to show misrepresentation by seller 


FAILURE TO SHOW MUTUAL RESCISSION 
The evidence failed to show a mutual rescission of the con- 
tract to sell a carload of melons where the buyer specifically 
told the seller he was not rejecting the melons and the 
seller merely suggested, on request, the name of a dealer to 
whom the buyer could ship the melons for resale 


FAILURE TO SHOW SETTLEMENT AGREEMENT 
Where respondent contends complainant agreed to accept 
checks totaling $1000 in full settlement of respondent’s obli- 
gation arising out of the purchase of onions from complain- 
ant, held, that the evidence, including the fact that com- 
plainant returned the checks, shows that a settlement was 
not agreed upon 


FAILURE TO SUSTAIN BURDEN OF PROOF AS TO— 
breach of contract 
latent defects 


INSUFFICIENCY OF NOTICE TO ESTABLISH DEFECT IN COMMODITY 
Where respondent claimed that potatoes delivered were de- 
fective and that notice of the defect was given promptly to 
complainant, held, the evidence is insufficient to establish 
either the defect or the giving of prompt notice 


INSUFFICIENCY OF, TO SHOW IMPLIED WARRANTY 
Evidence held insufficient to show that potatoes were not 
merchantable which were alleged to have started showing 
signs of decay 4 or 5 days after delivery 
PERFORMANCE OF MESSENGER SERVICE 
Evidence held to show that seller’s obligation under contract of 
sale was not to obtain an agent or employee to act as 
messenger to accompany banana shipment for the buyer, 
but seller’s undertaking was to perform messenger service_ 


Produce not in suitable shipping condition 
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SHIPPER Not LIABLE FoR LOss AFTER UNLOADING PRODUCE 

Where respondent-shipper testified, in an action for damages 
for short shipment of onions, that all the cars were loaded 
by elevator, using Veeder-Root counters, which automatic 
counters have been highly successful for 2 years, and sub- 
mitted affidavits and oral testimony of growers and loaders 
to the effect that there were no shortages when the cars 
were sealed for shipment, and it appears that complainant 
left the onions in possession of the railroad carrier for some 
time after they were unloaded, it is held, that respondent 
cannot be held liable for any loss which may have occurred 
after the onions were removed from the cars 


TERMS OF CONTRACT OF PURCHASE AND SALE 
Evidence held to show that the sale was made on an f.o.b. 
acceptance final basis with shipment to be billed “open” 
rather than “advise” to respondent 


Testimony concerning the meaning of term “Jumbo” onions at 
destination markets excluded from 


Too general and indefinite 


VALUE OF UNDAMAGED LoT AS BEST EVIDENCE OF VALUE OF DAM- 
AGED LOTS 

Where the evidence shows that three carloads of bananas 
were damaged by chilling in transit and a fourth carload 
of the same kind of bananas were not so damaged, the value 
of the undamaged carload is considered as the best evidence 
of the value the damaged bananas would have had if they 

had arrived in an undamaged condition 


F.0.B. ACCEPTANCE 
Lack of right of rejection under term of 


Purchaser on basis of, as lacking right of rescission 


Unlawful rejection under contract term 


F.0.B. ACCEPTANCE FINAL 


BREACH OF CONTRACT NO DEFENSE IN PURCHASE ON BASIS OF 
Where respondent purchased a car of lettuce on an f.o.b. ac- 
ceptance final basis, but rejected the shipment because com- 
plainant billed the car “advise” rather than “open”, as re- 
quired by the contract, complainant’s breach is not a defense 
and respondent is liable for the purchase price 


GRADE OF PRODUCE UNDER TERM OF 
In an f.0.b. acceptance final contract for U. S. No. 1 tomatoes, 
the tomatoes must be of U, S, No. 1 grade at shipping point 


Page 
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FAILURE TO SHOW EXISTENCE OF 

Where complainant-seller contended that the contract for the 
purchase and sale of certain onions was on an f.o.b. accep- 
tance final basis and called for 85 percent U.S. No. 1 or 
better onions, which was denied by respondent-buyer who 
promptly objected to the phrase “acceptance final” in the 
broker’s confirming telegram, and the record contains no 
further supporting evidence of complainant’s contention 
that the contract was on an acceptance final basis, it is held, 
that to establish an acceptance final contract the evidence 
must be clear and convincing on that point, the contract is 
assumed to be on an f.o.b. shipping point basis, and it is 
further held that the evidence is sufficient to establish that 
the contract was for 85 percent U. S. No. 1 or better onions, 
rather than for U. S. No. 1 medium size, as contended by 
respondent-buyer 


F.0.B. ACCEPTANCE FINAL SALE 


MEANING OF TERM 
The term “f.o.b. acceptance final” in a contract of purchase 


and sale means that the buyer surrenders his right of re- 
jection as well as the right to assert the defense of suitable 
shipping condition 


F.0.B. SHIPPING POINT ACCEPTANCE FINAL 
BREACH OF WARRANTY OF MERCHANTABILITY UNDER CONTRACT TERMS 
OF 
A purchaser who accepts goods under a contract containing 
such terms may recover from the seller for a breach of 
warranty of merchantability 


GUARANTY CONTRACT 
Effect of breach of primary contract upon liability under 


IMPLIED WARRANTY 
EVIDENCE HELD INSUFFICIENT TO SHOW UNMERCHANTABLE CONDI- 
TION WHEN DELIVERED 
Evidence that potatoes started showing signs of decay 4 or 5 
days after delivery, held insufficient to show that potatoes 
were not merchantable when delivered 


INDEPENDENT CONTRACTOR 


LIABILITY OF, IN ASSIGNMENT OF DUTIES BY 
Where one undertakes to perform a legal obligation through 
services rendered by another, the original obligor is still 
liable if the performance is in any respect incorrect, and 
it is immaterial that the person actually performing the 
obligation is an independent contractor 
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INSPECTION Page 
Effect of purchase made subsequent to 503, 509 


Effect of sale allowing, at point of delivery 


INSPECTION CERTIFICATES 
ISSUANCE OF, TO SHOW NECESSITY FOR DUMPING 
When perishable commodities are dumped it is customary to 
obtain a certificate issued by the Health Department of the 
city or other authority showing the necessity for dumping-- 


INTERSTATE COMMERCE 
SALE CONSTITUTING 

Where the parties entered into an agreement for the sale of 
frozen currants, and into a supplemental agreement for the 
pressing of the currants by the seller into juice for the 
buyer and transportation of the juice from Michigan to 
New York, held, the transaction is one in interstate com- 
merce within the meaning of section 1 (8) of the act 


Transaction constituting 


ISSUANCE OF ORDER 
Authorization of, without further procedure 


JOINT ACCOUNT 
LIABILITY OF PURCHASER ON 
Purchase of produce on joint account renders the purchasers 
liable as partners to the seller who can hold either party 
liable for the full amount involved 


JOINT ACCOUNT AGREEMENTS 
EXPENSES UNDER 
Ordinarilly under a joint account agreement each party pays 
his own expenses 


JOINT VENTURE 
NATURE OF 
A joint venture is in the nature of a partnership, to which the 
rules of partnership ordinarily apply. A partner owes the 
utmost good faith to his copartner 


“JUMBO” ONIONS 
Meaning of term at destination markets excluded from evidence-- 
Percentages of 10 and 11 exceed permissible tolerance for under- 


JURISDICTION 
TRANSACTION IN INTERSTATE COMMERCE 
Where vegetables sold by complainant to respondent did not 
move out of the state in which the sale took place but they 
were portions of carload shipments which complainant 
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JURISDICTION—Continued 

TRANSACTION IN INTERSTATE COMMERCE—Continued 
had purchased from out-of-state shippers or which had been 
consigned by them to complainant for selling, held, that the 
vegetables moved in interstate commerce to complainant and 
there was a prima facie showing that the sales to respondent 
were transactions in interstate commerce within the mean- 
ing of the act 

TRANSACTION NOT WITHIN PURVIEW OF ACT 

Where respondent filed a counterclaim for damages involving 

an automobile purchased from complainant, held, that the 
transaction was not within the purview of the act and it 
should be dismissed 


JURISDICTION OF SECRETARY 


ARBITRATION AGREEMENT AS NOT PRECLUDING JURISDICTION OF 
SECRETARY 

Where complainant-buyer and respondent-seller were bound, 

by reason of the terms of their contract of purchase and 

sale, to an executory agreement to submit to arbitration all 

disputes arising out of the transaction, held, the Secretary 


is not denied jurisdiction by such an executory agreement 
and will entertain the complaint 


EFFECT OF FAILURE TO FILE COUNTERCLAIM WITHIN LIMITATION 
PERIOD 

Where respondent filed a counterclaim on an alleged cause of 
action which arose more than nine months prior thereto, 
although it sought merely to reduce complainant’s claim by 
way of recoupment, held, such counterclaim cannot be al- 
lowed because it. was based upon a transaction separate 

from that set forth in the complaint 


Lack of, relative to claim for personal loan not covered by act--- 


SALE CONSTITUTING INTERSTATE TRANSACTION 
Where the parties entered into an agreement for the sale of 
frozen currants, and into a supplemental agreement for the 
pressing of the currants by the seller into juice for the 
buyer and transportation of the juice from Michigan to New 
York, held, the transaction is one in interstate commerce 
within the meaning of section 1 (8) of the act 


TRANSACTION CONSTITUTING SALE OF PERISHABLE COMMODITIES 

Where parties entered into a contract for the sale of frozen 
currants, and into a supplemental contract for the pressing 
of the currants by the seller into juice for the purchaser, 
held, the essential transaction between the parties was and 
remains a sale of frozen currants and the subsequent agree- 
ment was an independent service contract, and, accordingly, 
the Secretary has jurisdiction 


Page 
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Inference to be drawn by, because of failure to call witness 


KANSAS LAW OF NOTICE 
Defect of commodity 


LATENT DEFECTS 
Failure to sustain burden of proof as to 


LICENSES 


EFFECT OF FAILURE TO SECURE, UPON RIGHT TO BRING ACTION 
Failure to secure a license by complainant is not a bar to 
prosecution by it of a cause of action under the act for 
failure to pay a balance of the purchase price of a perish- 
able agricultural commodity purchased by respondent from 
complainant 


Notice to show cause to deny application for, dismissed, because 
applicant withdrew its application 


Withdrawal of application for, by applicant requesting dismissal 
of disciplinary complaint 
LIMITATION PERIOD 
Effect of failure to file counterclaim within 
Filing of complaint shown as within 
MARKET VALUE 
Facts failing to show, of produce received 
MESSENGER SERVICE 


EVIDENCE SHOWING OBLIGATION TO PERFORM 
Evidence held to show that seller’s obligation under contract 
of sale was not to obtain an agent or employee to act as 
messenger to accompany banana shipment for the buyer, 
but seller’s undertaking was to perform messenger service. 1476 


Liability for negligent performance of 1480 
MISLEADING AND FALSE STATEMENTS 


Not constituting violation of act when not made for fraudulent 
purposes 


MISREPRESENTATION 

Award of reparation for, of condition of commodity 
MODIFICATION OF CONTRACT 

Effect of failure of condition with regard to 


MUTUAL RESCISSION 


Effect of retaking possession of, and reselling commodity on ques- 
tion of 
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MUTUAL RESCISSION—Continued 
FAILURE TO SHOW ASSENT TO 
Where respondent rejected a carload of grapes purchased 
from complainant, claiming that it was not liable there- 
under in absence of federal shipping point certificate as to 
the grade represented, and complainant notified respondent 
that the rejection would not be recognized and a complaint 
for damages under the act would be filed against respondent, 
held, that complainant in retaking possession of the grapes 
and reselling them did not assent to the proposed rescission 
but the retaking was for the purpose of minimizing damages 


NOTICE 
Claim for damages 
Insufficiency of, to establish defect in commodity 


NOTICE TO PARTNER NOTICE TO ALL 
Notice to one partner is notice to all; and where reparation 
is awarded against a partner in one proceeding, the co- 
partner may be held liable for contribution in a second 
proceeding 


Rejection of commodity 
Resale of commodity 


Rescission of contract 


NOTICE OF DEFECT OF COMMODITY 


EFFECT OF FAILURE TO GIVE, WITHIN REASONABLE TIME UNDER 
LAW OF KANSAS 

Where the purchaser of a carload of frozen asparagus, under 

a contract performed in the State of Kansas, admits that 

it was put on notice, two or three months after delivery of 

the commodity, that it was not of the quality required by 

the contract, yet failed to complain to the seller of the 

alleged breach until more than six months after delivery, 

and was unable to prove that such delay was without detri- 

ment to the seller, held, such delay is unreasonable, and 

under the law of Kansas relieves the seller of liability for 
the alleged breach 


NOTICE TO SHOW CAUSE 


DISMISSAL OF 
Where applicant for a license under the Perishable Agricul- 
tural Commodities Act, 1930, was served with a notice to 
show cause why a license should not be denied, and subse- 
quently applicant withdrew its application, the notice to 
show cause is dismissed 


Page 


1253 
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ACCOUNT BY PARTNER FOR SECRET PROFITS 
Under a joint account agreement, a partner receiving a secret 
commission or rebate should share such profit with his 
CO nai os cat shack pe ata eae 1037 


INDIVIDUAL PARTNERS AS PARTIES 
In complaint under act individual partners need not be named 
as parties, and a partnership may sue in its common name 
to enforce a substantive right existing under the Constitu- 
tion or laws of the United States. ....................... 1037 


LIABILITY OF COPARTNER FOR CONTRIBUTION 
Where a partner is ordered to pay a reparation award in one 
proceeding, his copartner may be held liable for contribution 
in a second proceeding notwithstanding the copartner was 
not made a party to the first proceeding----.------------- 616 
LIABILITY OF PARTNER 
A partner owes the utmost good faith to his copartner, though 
in matters of judgment he will not be liable for a loss 
caused by honest mistake or error of judgment not amount- 
ing 16 wanhtonmess of fratidl... 4.2 oos ck ccc ecconcuns 616 
OBLIGATION OF PARTNER ON DEBT DUE FROM 
The obligation of partners on a partnership debt based on 
contract is joint and not joint and several; and where a 
partner pays more than his share to a judgment creditor 
he is entitled to contribution from his copartner__.--------- 616 


PENNSYLVANIA STATUTE OF FRAUDS 
Inapplicability of, to contracts under Perishable Agricultural 
INN a aise tai ce caps acerca a hapa alae ease 1445 
“PERISHABLE AGRICULTURAL COMMODITIES” 
TRANSACTION CONSTITUTING 
Where parties entered into a contract for the sale of frozen 
currants, and into a supplemental contract for the pressing 
of the currants by the seller into juice for the purchaser, 
held, the essential transaction between the parties was and 
remains a sale of frozen currants and the subsequent agree- 
ment was an independent service contract, and, accordingly, 
the Secretary has. jurisdiction........5~ 2. nesecccnsusxne 1351 


PLEADING 
ALLEGATION OF VIOLATION OF ACT 
It is unnecessary under the act and the regulations there- 
under that a complaint should expressly state that the facts 
alleged therein constitute a violation of section 2 of the act. 1348 


PRINCIPAL AND AGENT 
AUTHORITY OF AGENT TO COMPROMISE CLAIM 
Where an agent is authorized to settle a dispute on the basis 
of “what is right,” the agent is authorized to examine the 
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AUTHORITY OF AGENT TO COMPROMISE CLAIM—Continued 
facts and to judge therefrom what he himself believed to 
be right in the circumstances. An agent’s authority to com- 
promise a claim includes by implication the power to do 
whatever things are usual and necessary to effectuate such 
compromise or settlement, including the determination of 
the extent of the principal’s liability upon whatever evidence 
is available 

Buyer bound by its agent’s inspection 

BUYER BOUND BY ITs AGENT’S MISSTATEMENTS 

Where parties are bound by the terms of the contract, any 

false and misleading statements made to buyer by its agent 
in negotiating the sale are no defense in an action by 
seller for the balance of the purchase price following resale 
after rejection 

EFFECT OF VIOLATION OF PRINCIPAL’S INSTRUCTIONS BY AGENT 

Where the principal is disclosed, the fact that the agent may 

have violated the principal’s instructions does not release 
the principal from its obligations under a contract with a 
third person 


FACTS ESTABLISHING AGENCY 
Where respondent-buyer of a truckload of bananas denied that 
the driver of the truck which transported the bananas was 
respondent’s agent, but admitted a telephone conversation 
in which a partner in respondent’s firm authorized the 
truck driver to purchase for respondent a quantity of ripe 
bananas, it is held, in a suit by seller for the balance of 
the purchase price, that the truck driver acted in the 
transaction as respondent’s buying agent 
LIABILITY OF AGENT 
Basis not shown for holding agent personally liable for pur- 
chase price 
Liability of agent for failure to follow instructions 
Liability of undisclosed agency 
RATIFICATION OF ACCORD AND SATISFACTION 
In a contract of sale, where the broker without the seller’s 
authority agrees to give the buyer an allowance for claims 
against the seller and accepts the buyer’s check for less than 
the purchase price in full settlement, and the seller receives 
and retains the check with full knowledge of the facts, held, 
that the accord and satisfaction, though unauthorized, was 
ratified by the seller 475 


Recovery from undisclosed principal bars recovery from agent and 
vice versa 
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PROTECTION AGAINST LOSS Page 
Evidence showing agreement for 1233 


RECONSIDERATION 
DENIAL OF PETITION FOR 
Where, after a reparation order was issued on the basis of 
respondent’s default, respondent filed a petition for recon- 
sideration and motion to reopen after default, but failed to 
show any error in the order or good reason for reopening, 
respondent’s petition for reconsideration and motion to 
reopen after default are denied, without service on the other 


Where an order was issued dismissing the complaint for fail- 
ure to prove damages sustained as a result of a breach of 
contract, and complainant filed a petition for reconsidera- 
tion of the order, setting forth matters alleged to have been 
erroneously decided, it is held, after a review of the record, 
that the original order is supported by the evidence and the 
law applicable thereto, and the petition is, therefore, dis- 
missed 


Where petition for reconsideration contends that the findings 


and conclusions of order are contrary to the facts and law, 
held, that the evidence referred to in the petition was con- 
sidered and discussed in the prior decision and that the 
order is supported by the facts of law, and, therefore, the 
petition is denied 

Petition for reconsideration dismissed where the prior order 
is supported by the evidence of record and applicable law_ 733, 734 


DISMISSAL OF PETITION FOR 

Respondent’s petition for reconsideration is dismissed where 
the previous order is supported by the evidence and the law 
in the case 1112, 1451 

Where the presiding officer properly excluded testimony con- 
cerning sales made by the shipper of onions sold as 
“Jumbos” at destination markets, the evidence supported 
the conclusion that the term “Jumbo” was used by the 
parties to mean onions 3 inches and larger in diameter and 
showed the percentage of undersized onions delivered ex- 
ceeded the permissible tolerance, held, that respondent’s 
petition for reconsideration should be dismissed on the 


ground that the evidence supports the prior order of May 4, 
400 


PETITION FOR, GRANTED 
Petition for reconsideration of prior order of May 11, 1949 
(8 A. D. 570), in which it was concluded that complainant 
had failed to prove a breach of contract on the part of re- 
spondent, granted, since reconsideration in this matter is 
deeemed proper 
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PETITION FOR, GRANTED—Continued 
Petition for reconsideration of prior orders of August 26, 1949 
and April 26, 1950, in which it was held that respondent 
breached the contract by failing to furnish a car of lettuce 
which conformed to the terms of the contract but that com- 
plainant had failed to prove its damages, granted, since re- 
consideration in this matter is deemed proper 1226 


RECONSIDERATION AND REHEARING 
STAY OF PROCEEDING 
Failure to file petition for, within limitation period, does not 
stay proceeding 1225 


RECONSIDERATION OR REHEARING 


DENIAL OF PETITION FOR 
Petition for reconsideration denied where no error found in 
previous decision holding that complainant’s actions con- 
stituted acceptance of apples and that the evidence was in- 
sufficient to establish complainant’s damages; and petition 


for rehearing denied where good reason not shown why 
additional evidence was not introduced at hearing 


REHEARING AND RECONSIDERATION 


DENIAL OF PETITION FOR 
A petition for rehearing and reconsideration is denied where 
no answer has been filed and there is no allegation of ir- 
regularity in the prior order 
Respondent’s petition for rehearing and reconsideration of 
an order awarding reparation to complainant is denied 
where it appears that the previous order is supported by 
the evidence and the law applicable thereto 
DISMISSAL OF PETITION FOR 
Respondent’s petition for rehearing and reconsideration is 
dismissed where the previous order is supported by the 
evidence and the law in the case 362, 1439 


REJECTION 
WITHOUT REASONABLE CAUSE 

Where complaint alleged that complainant sold seed potatoes 
to respondent and that respondent refused to accept the 
shipment, and where respondent failed to file an answer, 
held, failure to file an answer constitutes an admission 
of the facts alleged in the complaint, and respondent’s re- 
jection of the potatoes was without reasonable cause, in 
violation of the act, and reparation should be awarded 
complainant to the extent it was damaged 1093, 1127 
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Failure to accept and pay loss incurred on resale of commodity 


Lack of right of, under term f.o.b. acceptance 


NOTICE OF, FOR BREACH OF WARRANTY 
Where there is a breach of warranty by seller, buyer must 

give notice to seller of intention to reject or rescind, and 
notice of intention to sell apples for account of whom con- 
cerned. Seller must be given a reasonable opportunity to 
make other dispesition of apples 

Right of 

Unlawful rejection 


Without reasonable cause_____- 


REPARATION 


AMOUNT OFFERED IN SETTLEMENT 
Where, pursuant to the contract of the parties, respondent 
delivered to complainant a carload of tomatoes which were 
not in suitable shipping condition, and complainant resold 


the tomatoes over a 2-week period of time, held, that the 
evidence showing complainant was damaged by respondent’s 
breach of contract is insufficient to prove the exact damages 
sustained, but since the evidence shows complainant suf- 
fered damages in the amount earlier offered by respondent 
in full settlement of the claim, complainant should be 
awarded reparation for that amount 


CONTRIBUTION BY PARTNER ON JOINT ACCOUNT AGREEMENT 

Where it is found that the parties entered into a joint account 
agreement for the purchase and handling of three carloads 
of celery, and one of the partners was ordered by the De- 
partment to pay the seller an award of reparation arising 
in connection with the purchase, the copartner is liable for 
and should contribute half of whatever his partner paid 
pursuant to the reparation order notwithstanding the co- 
partner was not made a party in the first proceeding and, 
in order to give the parties an opportunity to settle on this 
basis, the case is held in abeyance pending the issuance of 
a further order 


EXCESSIVE BROKERAGE FEES 
Where complainant entered into a contract with respondent 
under the terms of which complainant promised to give 
respondent an opportunity to sell one-half of complainant’s 
1947 cantaloup deal at a brokerage of $30 per carload, and 
because of market conditions respondent was able to market 
only approximately one-fifth of complainant’s crop, held, 
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EXCESSIVE BROKERAGE FEES—Continued 
respondent is entitled to brokerage fees at $30 per carload 
for the number of carloads it actually marketed, and such 
amount as respondent withheld from the proceeds in excess 
thereof was wrongfully withheld in violation of the act_-_-_- 


FAILURE OF AGENT TO FOLLOW INSTRUCTIONS 
Where complainant employed respondent as agent to pur- 
chase bananas, and instructed the agent to buy good quality, 
“light % full’ fruit, but the agent purchased poor quality, 
“thin” bananas, it is held, that the agent violated his in- 
structions and is liable to his principal for any damages 
sustained by the principal as a result of the violation and 
reparation should be awarded complainant for the amount 
of such damages 1333 
FAILURE TO ACCEPT PRODUCE 
Where complainant sold to respondent a carload of U. S. No. 
1 watermelons, averaging 32 pounds each, and delivered 
watermelons meeting contract requirements, but respondent 
refused to accept the melons, held, respondent’s failure to 


accept the melons is a violation of section 2 of the act for 
which reparation should be awarded complainant 


FAILURE TO ACCOUNT 

Where complainant alleged that it consigned a truckload of 
peppers, squash, and eggplant to respondent to be sold for 
complainant’s account and that respondent has not made 
an accounting, and where respondent has not filed an an- 
swer, held, respondent’s failure to file an answer consti- 
tutes an admission of the facts alleged in the complaint, 
and its failure to make an accounting to complainant is a 
violation of the act for which complainant should be 
awarded reparation in the sum of the net proceeds realized 

from sale of the produce 
FAILURE TO ACCOUNT AND MAKE PAYMENT UNDER JOINT ACCOUNT 

AGREEMENT 

Where, under a joint account agreement, respondent pur- 
chased 47 carloads of peaches and sold some of the ship- 
ments, and complainant sold the remainder and accounted 
to respondent for its sales, but respondent reported to com- 
plainant only a profit of “$731.23”, without itemizing the 
shipments or giving further information and complainant 
demanded a further accounting, it is held, that respondent 
failed to keep satisfactory records of the transactions and, 
in violation of the act, respondent failed and refused truly 
and correctly to account and to make full payment promptly 
to complainant, and therefore, reparation should be 
awarded complainant for the amount found to be due upon 
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FAILURE TO ACCOUNT AND MAKE PAYMENT UNDER JOINT ACCOUNT 
AGREEMENT—Continued 
investigation by the Department of the books and records 
of the parties 


FAILURE TO ACCOUNT FOR MONEY DUE 

Where complainant contended that respondent owes him a 
certain sum of money in connection with watermelon trans- 
actions engaged in by the parties during the 1948 water- 
melon season, and respondent denied any liability to com- 
plainant with respect to such transactions, but the evidence 
shows that an account stated, later repudiated by respond- 
ent, was agreed to by the parties at the close of the water- 
melon venture, showing a substantial portion of the amount 
claimed as being due from respondent to complainant, and 
that a conference was later had between the parties, their 
attorneys, and others, at which most of the items in the 
account stated, plus additional items covering freight and 
commission charges were admitted by respondent to be due 
the complainant, it is held, that respondent is indebted to 
complainant in the amount alleged in the complaint and that 
respondent’s failure to pay this sum is a violation of the act 
entitling complainant to an award of reparation 


FAILURE TO ACCOUNT AND PAY 

Where complainant alleged that he consigned onions to re- 
spondent to be sold for his account and that respondent 
failed to pay complainant the amount due, and where re- 
spondent failed to file an answer, held, respondent’s failure 
to file an answer constitutes an admission of the facts 
alleged in the complaint, and its failure to account and 
pay for the produce is a violation of the act for which 
complainant is entitled to an award of reparation 


Where, pursuant to the agreement of the parties, the re- 
spondent received and sold 157 bushels of sweet potatoes 
on a commission basis for complainant, but failed and 
refused to render complainant an accounting or to remit 
the proceeds of sale, and where respondent failed to file an 
answer to the formal complaint, held, respondent’s failure 
to answer constitutes an admission of the facts alleged in 
the complaint and a waiver of hearing, and respondent’s 
failure to account and pay to complainant the proceeds from 
the sale of the produce on commission constitutes a violation 
of the act for which reparation with interest should be 
awarded complainant 


FAILURE TO DELIVER IN ACCORDANCE WITH CONTRACT TERMS 
Where complainant-buyer charged respondent-seller with fail- 
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FAILURE TO DELIVER IN ACCORDANCE WITH CONTRACT TERMS—Cont. 
ure to deliver f.o.b. shipments of Jonathan apples in suitable 
shipping condition because the apples on arrival at destina- 
tion had abnormal percentages of soft scald and Blue Mold 
Rot, but respondent contended that the deterioration re- 
sulted from complainant’s shipping the apples under Car- 
riers Protective Service instead of standard refrigeration, 
held, that the two lots of apples were not in suitable ship- 
ping condition because soft scald arises from factors exist- 
ing at the point of origin, and that reparation should be 
awarded complainant for the difference between the con- 
tract prices and the value of the apples received 


FAILURE TO PAY 

Where complainant seeks to recover the balance of the pur- 
chase price for three truckloads of potatoes sold to re- 
spondent and also the cost of a telephone call made on 
behalf of respondent in connection with the sale, and 
where respondent failed to file an answer, held, respondent’s 
failure to file an answer constitutes an admission of the 
facts alleged in the complaint, and his failure to pay is a 
violation of section 2 of the act for which complainant is 
entitled to an award of reparation in the amount due 


Where it is alleged in the complaint that respondent failed to 
pay complainant the amount received from the sale of pine- 
apples sold for complainant’s account and where respondent 
did not file an answer, held, respondent’s failure to file an 
answer constitutes an admission of the facts alleged in the 
complaint and respondent’s failure to pay the amount shown 
to be due is in violation of section 2 of the act, for which 
amount reparation should be awarded complainant 


FAILURE TO PAY AGREED AMOUNT 

Where complainant filed a complaint seeking recovery of the 
amount agreed upon in connection with potatoes sold to 
respondent and the latter failed to answer the complaint, 
held, that respondent’s failure to answer constitutes an ad- 
mission of the facts alleged in the complaint, and his failure 
to pay the amount agreed upon is a violation of the act for 
which complainant is entitled to an award of reparation in 
the amount due, with interest 


FAILURE TO PAY AGREED OBLIGATION 
Where complainant seeks to to recover amount agreed upon in 
connection with truckload of onions sold to respondent who 
claims that the contract was for U. S. No. 1 flat type Ber- 
muda onions, and that the onions received were of various 
types and in poor condition so that 100 sacks had to be 
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FAILURE TO PAY AGREED OBLIGATION—Continued 
dumped, held, that the evidence establishes the onions de- 
livered by complainant were of merchantable quality and 
in compliance with the contract, and reparation should be 
awarded complainant for the amount of the agreed obliga- 


FAILURE TO PAY AGREED PURCHASE PRICES 

Where complaint alleged that complainant sold two truck- 
loads of onions to respondent but that the latter failed to 
pay the agreed purchase prices, and where respondent did 
not file an answer, held, respondent’s failure to file an 
answer constitutes an admission of the facts alleged in the 
complaint and a waiver of oral hearing, and its failure to 
pay the agreed purchase prices is a violation of the act for 
which complainant should be awarded reparation 

FAILURE TO PAY AMOUNT IN SETTLEMENT AGREEMENT 

Where the parties entered into a contract for the sale of 150 
barrels of frozen red currants and into a supplemental ser- 
vice contract for the pressing of the currants into juice, 
and the seller authorized its agent to enter into a settle- 
ment agreement with the buyer on the basis of “what is 
right” and such agreement was concluded by the agent 
and the purchaser, but the seller failed and refused to re- 
fund to the purchaser the amount agreed upon, held, the 
buyer’s failure to make the refund payment is in violation 
of the act for which reparation, with interest, should be 
awarded the purchaser 


FAILURE TO PAY AMOUNT OF LOSS SUSTAINED 

Where complainant sought to recover reparation in the 
amount alleged to be the loss sustained by complainant as a 
result of respondent’s unlawful rejection of two carloads 
of pineapple oranges, and respondent failed to file an an- 
swer, held, respondent’s failure to file an answer consti- 
tutes an admission of the facts alleged in the complaint and 
a waiver of oral hearing, and the rejection of the produce 
without reasonable cause is a violation of the act for which 
complainant should be awarded reparation 


FAILURE TO PAY BALANCE OF LOSSES ON RESALE 
Where respondent contracted with complainant’s assignor for 
the purchase of two carloads of apples but subsequently re- 
fused to accept delivery of either shipment and agreed to 
reimburse the shippers for any losses sustained on resale 
of the apples but has paid only a part of these losses, and 
has failed to answer the complaint, it is held, that failure 
to answer constitutes an admission of the facts alleged in 
the complaint and a waiver of oral hearing, and failure to 
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pay is in violation of the act, and complainants’ assignee 
should be awarded reparation in the amount of the unpaid 
balance of the losses sustained on resale of the produce--_-_- 


FAILURE TO PAY BALANCE OF PURCHASE PRICE 

Where complainant alleged a sale and delivery of bananas to 
respondent and failure of the latter to pay the full con- 
tract price and respondent filed an answer admitting lia- 
bility for amount claimed, held, that respondent’s failure 
to pay promptly the full amount of the contract price is a 
violation of section 2 of the act for which complainant 
should be awarded reparation 


Where complainant alleged failure of respondent to pay the 
balance of the agreed purchase price of a truckload of mixed 
produce sold to and accepted by respondent, and respondent 
failed to file an answer, held, respondent’s failure to file 
an answer constitutes an admission of the facts alleged in 
the complaint, and his failure to pay the balance of the 
agreed price is a violation of section 2 of the act for which 
reparation should be awarded to complainant 


Where complainant alleged failure of respondent to pay the 
balance of the purchase price of 300 sacks of potatoes sold 
to and accepted by respondent, and the latter failed to file 
an answer, held, respondent’s failure to file an answer con- 
stitutes an admission of the facts alleged in the complaint, 
and his failure to pay the balance of the agreed price is a 
violation of section 2 of the act for which reparation should 
be awarded to complainant 


Where complainant alleged failure of respondent to pay the 
balance of the purchase price of a truckload of bananas 
sold to and accepted by the respondent, and the latter failed 
to file an answer, held, respondent’s failure to file an answer 
constitutes an admission of the facts alleged in the com- 
plaint, and his failure to pay the balance of the agreed 
price is a violation of section 2 of the act for which repara- 
tion should be awarded to complainant_______-__---------- 


Where complainant alleged failure of respondent to pay the 
balance of the purchase price of a truckload of citrus fruit 
sold to and accepted by respondent, and the latter failed 
to file an answer, it is held, respondent’s failure to file an 
answer constitutes an admission of the facts alleged in the 
complaint and a waiver of oral hearing, and his failure to 
pay the balance of the agreed price is a violation of section 
2 of the act for which reparation should be awarded to 
complainant 


Page 
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Where complainant alleged failure of respondent to pay the 
balance of the purchase price of 213 crates of peaches sold 
to and accepted by respondent and the latter failed to file an 
answer, held, respondent’s failure to file an answer consti- 
tutes an admission of the facts alleged in the complaint, and 
its failure to pay the balance of the agreed price is a viola- 
tion of section 2 of the act for which reparation should be 
awarded complainant 


Where complainant alleged respondent purchased tomatoes 
but did not pay the full purchase price, and where re- 
spondent failed to file an answer but complainant and re- 
spondent later entered a stipulation wherein respondent 
admitted the allegations, stating he had no defense, and 
agreed to make payment, held, respondent’s failure to pay 
the full purchase price is in violation of the act and com- 
plainant should be awarded reparation in the amount of 
the unpaid balance of the purchase price 1131 


Where complainant alleged that he sold four truckloads of 
apples to respondent but that respondent failed to pay the 
full purchase price and where respondent failed to file an 
answer to the formal complaint, held, respondent’s failure 
to file an answer constitutes an admission of the facts 
alleged in the complaint and a waiver of oral hearing, and 
respondent’s failure to pay the full purchase price is in 
violation of section 2 of the act for which complainant is 
entitled to an award of reparation in the amount of the 
unpaid balance of the purchase price 


Where complainant alleged that it sold a carload of tomatoes 
to respondent and respondent failed to pay the full purchase 
price, and where respondent failed to file an answer, held, 
respondent’s failure to file an answer constitutes an admis- 
sion of the facts alleged in the complaint and a waiver of 
oral hearing, and respondent’s failure to pay the balance of 
the purchase price is in violation of the act for which 
complainant is entitled to an award of reparation in the 
amount of the purchase price 


Where complainant alleged that it sold a truckolad of apples 
to respondent and that respondent failed to pay the total 
agreed amount therefor, and where respondent did not file 
an answer, held, respondent’s failure to file an answer 
constitutes an admission of the facts alleged in the com- 
plaint, and respondent’s failure to make prompt payment 
of the full amount for the apples is in violation of the act, 
for which complainant should be awarded reparation 
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Where complainant alleged that it sold eight lots of produce 
to respondent for $1,899.90 and respondent paid $1,078.80 
but failed to pay the balance due of $821.10, and where 
respondent did not answer the complaint, held, respondent’s 
failure to file an answer constitutes an admission of the 
facts alleged in the complaint, and respondent’s failure to 
pay the full purchase price promptly is a violation of the 
act for which reparation should be awarded complainant in 
the amount of the unpaid balance of the purchase price-___- 


Where complainant alleged that it sold three carloads of 
potatoes to respondent and that respondent has not paid the 
full purchase prices, and where respondent did not file an 
answer, held, that respondent’s failure to file an answer 
constitutes an admission of the facts alleged in the com- 
plaint and a waiver of oral hearing, and complainant is en- 
titled to an award of reparation for the unpaid balance of 
the purchase price 1125 


Where complainant alleged that it sold three shipments of 
potatoes to respondent and respondent failed to pay the 
full purchase price and where respondent failed to file an 
answer to the complaint, held, respondent’s failure to file an 
answer constitutes an admission of the facts alleged in the 
complaint and a waiver of oral hearing, and respondent’s 
failure to pay the full purchase price is in violation of the 
act for which complainant should be awarded reparation_-_ 


Where complainant alleged that respondent failed to pay the 
full purchase price for a truckload of bananas and respond- 
ent failed to file an answer, held, that respondent’s failure 
to file an answer constitutes an admission of the facts 
alleged in the complaint, and its failure to pay complainant 
the full purchase price is a violation of the act for which 
complainant should be awarded reparation in the amount 
of the unpaid balance of the purchase price 


Where complaint alleged that respondent failed to pay com- 
plainant the balance of the purchase price for potatoes sold 
to respondent, and where respondent did not file an answer, 
held, respondent’s failure to file an answer constitutes an 
admission of the allegations in the complaint, and a waiver 
of oral hearing, and complainant is entitled to an award 
of reparation in the amount set forth in the complaint__-_- 


Where complainant alleged that respondent purchased five 
truckloads of watermelons and gave a check for the pur- 
chase price, but respondent took delivery of three truckloads 
only, and stopped payment on the check although two hun- 
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dred dollars was subsequently paid by respondent, and 
where no answer was filed, it is held, that respondent’s 
failure to file an answer constitutes an admission of the 
facts alleged in the complaint and a waiver of oral hearing, 
and his failure to pay the balance of the purchase price for 
the watermelons was in violation of section 2 of the act 
and complainant is entitled to an award of reparation in 
the amount remaining unpaid 


Where complainant alleged respondent failed to pay the full 
purchase price for a truckload of oranges and grapefruit, 
and where respondent failed to file an answer, held, respond- 
ent’s failure to file an answer constitutes an admission of 
the allegations in the complaint and a waiver of oral hear- 
ing, and respondent’s failure to pay the full purchase price 
is a violation of the act for which complainant should be 
awarded reparation 388 


Where complainant alleged that respondent failed to pay the 
full purchase price for three truckloads of produce and 
respondent failed to file an answer, held, that failure to file 
an answer constitutes an admission of the facts alleged in 
the complaint and a waiver of oral hearing, and respond- 
ent’s failure to pay the full purchase price is a violation 
of the act for which complainant should be awarded repa- 
ration for the amount of the unpaid balance of the purchase 
price, plus interest 


Where complainant alleged that she and her assignors sold 
grapes to respondents, delivered the grapes in accordance 
with the contracts, and had been paid only a part of the 
agreed purchase prices, and where respondents failed to file 
an answer, held, that respondents’ failure to file an answer 
constitutes an admission of the facts alleged in the com- 
plaint, and their failure to pay the full purchase price for 
the grapes is a violation of section 2 of the act for which 
complainant should be awarded reparation 


Where complainant contracted late in the season to sell to re- 
spondent a carload of “fresh pack’? apples and respondent 
unloaded the apples 5 days after arrival, placed them in 
cold storage, and later complained of excessive decay, held, 
that respondent has failed to show that complainant 
breached the contract since the decay was due to the nature 
of the apples and the manner in which they were handled 
by respondent and, therefore, complainant should be 
awarded reparation in the amount of the unpaid balance 
OS UNO UPON GES WEAR kc wun nnpatanan hn abaamemn 123 
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Where complainant seeks to recover the balance of the pur- 
chase price of six lots of fresh vegetables sold to respondent 
and the latter failed to file an answer to the formal com- 
plaint, held, that respondent’s failure to file an answer con- 
stitutes an admission of the facts alleged in the complaint, 
and its failure to promptly make payment is a violation of 
section 2 of the act for which complainant is entitled to an 
award of reparation in the amount of the balance of the 
agreed price 


Where complainant shipped four carloads of carrots to re- 
spondent on an f.o.b. basis after inspection, in accordance 
with the contracts of the parties, and respondent accepted 
the produce but remitted to complainant only a small 
amount in connection with such shipments, held, that re- 
spondent’s failure and refusal to pay the balance of the pur- 
chase price is a violation of section 2 of the act, for which 
reparation, with interest, should be awarded complainant_- 


Where complainants sold a carload of watermelons to respond- 
ent and the latter failed to pay the full purchase price and 
failed to file an answer, it is held, respondent’s failure to file 
an answer constitutes an admission of the facts alleged in 
the complaint, and its failure to pay the full purchase price 
is a violation of section 2 of the act for which reparation 
should be awarded complainants in the amount of the un- 
paid balance of the purchase price 1228 


Where complainant sold a truckload of mixed fruits and 
vegetables to respondent who accepted delivery but failed 
to pay the full purchase price, and where respondent failed 
to file an answer to the complaint, held, that, respondent’s 
failure to file an answer constitutes an admission of the 
facts alleged in the complaint, and its failure to pay the 
balance of the purchase price is a violation of the act for 
which reparation should be awarded complainant, with 
interest 


Where complainant sold and delivered to respondent 1200 50- 
pound cartons of frozen fancy peas, respondent failed to 
make payment of the purchase price, and the parties en- 
tered into a settlement agreement for an allowance to re- 
spondent and for the release of portions of the shipment 
upon installment payments by respondent, and respondent 
failed to make payment of the balance due under the settle- 
ment agreement, held, respondent’s failure to pay consti- 
tutes a violation of the act, for which reparation, with in- 
terest, should be awarded complainant 
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Where complainant sold and delivered to respondent 17 or 
more truckloads of mixed fruits and vegetables for a total 
agreed price of $32,359.90, and credited to respondent’s ac- 
count payments and allowances in the amount of $26,984.88 
but failed to credit one payment of $180, held, respondent’s 
failure to pay the balance of the account less $180 is a vio- 
lation of the act for which reparation should be awarded 
complainant 


Where complainant sold to respondent a truckload of potatoes 
for a total agreed price of $770, and respondent has paid 
or been allowed credits thereon to the extent of $253.64, 
but has failed to pay the balance due, held, such failure to 
pay the balance of the agreed purchase price is a violation 
of section 2 of the act for which reparation should be 
awarded to complainant 


Where complainant sold vegetables to respondent and ad- 
vanced money to it, but respondent failed to pay the full 
purchase price and repay complainant the cash advanced 
for respondent to pay its driver, and respondent failed to 
file an answer, held, that its failure to file an answer admits 
the facts alleged in the complaint, and complainant should 
be awarded reparation in the amount of the unpaid balance 
of the purchase price but complainant could not recover 
for the personal loan, since the latter is not within the pur- 
view of the act and therefore not within the jurisdiction of 
the Secretary 134 


Where complainant sought to recover the balance of the pur- 
chase prices of four lots of onions allegedly sold to respond- 
ent at specified prices and respondent contended that the 
amounts paid were those agreed upon with complainant’s 
salesman after delivery of the onions, held, that the four 
lots were sold at specified prices; that the salesman did not 
authorize reduced prices; that a portion of one lot was ac- 
cepted back by complainant because of small size and re- 
spondent properly deducted from his remittance the ex- 
penses incurred, and that reparation should be awarded 
complainant for the balance of the purchase price of the 
other three lots 


Where complainant-seller, in an action for the unpaid balance 
of the purchase price of a truckload of beans, alleged that 
respondent-buyer purchased the beans after a personal in- 
spection by respondent’s buying agents at complainant’s 
packing house, and respondent alleged that the beans were 
purchased upon the basis of an express warranty by com- 
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plainant of sound arrival, but respondent’s buying agents 
admitted inspecting the beans at complainant’s packing 
house and seeing rotten ends on a great many of the beans 
being loaded, it is concluded, that it is unlikely that com- 
plainant as a reasonable businessman would guarantee 
sound arrival of a truckload of beans in that condition to 
be shipped from Florida to New York, and, in view of all 
the circumstances surrounding the transaction, it is held, 
that this was a purchase and sale after inspection by re- 
spondent’s agents with no express warranty of sound ar- 
rival by complainant, that respondent was bound by the 
inspection of its agents, and that failure to pay complainant 
the full purchase price for the beans was a violation of the 
act entitling complainant to an award of reparation for the 
balance of the purchase price 

Where complainant-seller contracted through its agents to sell 
to respondent-buyer a “good car of cabbage”, and upon ar- 
rival of the cabbage at destination respondent and one of his 
employees made a doorway inspection after which respond- 
ent claimed the cabbage was in an unsatisfactory con- 
dition because of decay and yellow leaves, and subsequently 
removed and sold 194 bags of cabbage, abandoning 295 bags 
to the railroad, but at no time requested or obtained an 
official or independent inspection, it is held, in an action 
by complainant to recover the balance of the purchase price 
of the cabbage, that the evidence of bad condition is too gen- 
eral and too indefinite to support a finding that the cabbage 
did not meet contract requirements, and complainant should 
be awarded reparation with interest 


Where complaint alleged that complainant sold 15 baskets of 
yams to respondent who failed to pay the full purchase 
price and where respondent failed to file an answer, held, 
his failure to file an answer constitutes an admission of 
facts alleged in the complaint, and his failure to pay com- 
plainant the balance due is a violation of the act for which 
complainant is entitled to an award of reparation 

Where respondent failed to answer complaint alleging that 
respondent did not pay the full purchase price for a car- 
load of bananas, held, that such failure to file an answer 
constitutes an admission of the facts alleged in the com- 
plaint and a waiver of oral hearing, and complainant is 
entitled to an award of reparation for the unpaid balance 
of the purchase price, plus interest 


Where respondent failed to answer complaints alleging that 
respondent did not pay the full agreed price for two truck- 
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loads of mixed vegetables purchased from complainant, held, 
that such failure to file an answer constitutes an admission 
of the facts alleged in the complaints, and complainant is 
entitled to an award of reparation for the unpaid balance 
of the purchase price, plus interest 606 


Where respondent failed to pay the balance of the agreed 
purchase price of certain fruits and vegetables and failed 
to file an answer, held, respondent’s failure to file an answer 
constitutes an admission of the facts alleged in the com- 
plaint, and his failure to pay the balance of the agreed price 
is a violation of section 2 of the act for which reparation, 
with interest, should be awarded complainant 


Where respondent failed to pay the balance of the agreed pur- 
chase price of one carload and one truckload of watermelons 
and failed to file an answer, held, respondent’s failure to file 
an answer constitutes an admission of the facts alleged in 
the complaint, and his failure to pay the balance of the 
agreed purchase price is a violation of section 2 of the act 
for which reparation, with interest, should be awarded com- 
plainant 

Where respondent has failed to prove by a preponderance of 
the evidence that the cucumbers deliverd by complainant 
failed to meet contract requirements, held, it is unnecessary 
to discuss the alleged losses resulting from respondent’s re- 
sale of the shipments, and respondent’s failure to pay the 
balance of the purchase price for the three shipments de- 
livered is a violation of section 2 of the act, for which repa- 
ration should be awarded complainant 


Where respondent purchased a truckload of peaches and 
through error in computation paid $100 less than the agreed 
purchase price which difference he has subsequently refused 
to pay and has failed to file an answer, it is held, that re- 
spondent’s failure to file an answer constitutes an admission 
of the facts alleged in the complaint, and his failure to pay 
complainant the remaining balance of the agreed purchase 
price is in violation of section 2 of the act for which com- 
plainant should be awarded reparation 

Where respondent purchased and accepted delivery of a 
truckload of bananas but failed to pay the full contract 
purchase price, and respondent’s only complaint which 
concerned the size of the bananas was not made until more 
than four months after purchase, it is held, that complain- 
ant is entitled to recover damages in the amount of the un- 
paid balance of the agreed purchase price 
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Where respondent purchased a truckload of onions from com- 
plainant but failed to pay the full purchase price, and 
failed to file an answer to the complaint, held, that its 
failure to file an answer constitutes an admission of the 
facts alleged in the complaint and complainant is entitled 
to an award of reparation in the amount of the unpaid 
balance of the purchase price, plus interest 


Where respondent purchased a carload of lettuce and carrots 
from complainant on f.o.b. acceptance terms, the carrots 
failed to meet contract requirements as to size, respondent 
diverted the shipment for sale on consignment, paying over 
the net proceeds to complainant without prejudice to com- 
plainant’s claim for the balance of the purchase price, and 
respondent denied any further liability, it is held: (1) the 
buyer had no right to reject the f.o.b. acceptance shipment, 
or to rescind the sale and offer possession back to seller, 
and upon the seller’s refusal to resume possession to sell 
the produce for the seller’s account; (2) while there was a 
breach of contract as to the size of carrots, respondent failed 
to prove that any damages resulted from such breach; and 
(3) respondent’s failure to pay the full purchase price was 
in violation of section 2 of the act 


Where respondent-buyer inspected and purchased 10 bags of 
potatoes, and contracted to purchase 40 more bags from 
the same carlot, held, there was an implied warranty of 
merchantability as to the 40 bags of potatoes and that since 
respondent failed to give sufficient notice of, or establish 
defect in the potatoes, complainant is entitled to an award 
of reparation in the amount of the balance of the purchase 


Where seller of a carload of parsley requested and obtained 
buyer’s permission to use a different crate for the shipment 
than was ordinarily used, representing that the proposed 
crate was larger, a good crate for parsley, and the same 
crate for which another shipper of Texas parsley received 
premium prices, held, the use of a crate with inside dimen- 
sions of 6 by 18 by 22 inches was in compliance with the 
terms of the agreement, and buyer’s refusal to pay the full 
purchase price was a violation of section 2 of the act for 
which complainant is entitled to an award of reparation for 
the balance of the purchase price 658 


FAILURE TO PAY BALANCE OF PURCHASE PRICE AND HALF OF PROFITS 
Where complainant, under joint account agreement, was to 
ship 15 carloads of cantaloups to respondent, who was to 
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pay complainant a guaranteed price plus one-half of the 
profit realized on the sale of any carload, and respondent 
failed to pay the guaranteed price on three carloads and 
one-half of the profits realized on three carloads because 
the transaction resulted in a loss due to ripe and overripe 
melons, held, that the evidence fails to establish that com- 
plainant did not use care and diligence in shipping the 
melons and, therefore, complainant.should be awarded repa- 
ration for the balance of the guaranteed prices and one- 
half of the profits realized on the three carloads 


FAILURE TO PAY BROKERAGE FEE 
Where complainant, as broker, sold potatoes for respondent 
who paid complainant part of the agreed brokerage but 
failed to pay the balance due, held, that respondent’s failure 
to file an answer to the complaint constitutes an admission 
of the facts alleged therein, and respondent’s failure to pay 
the balance of the brokerage is a violation of section 2 of 


the act for which complainant is entitled to an award of 
reparation 


Where complainant sold strawberries for respondent but re- 
spondent failed to pay complainant brokerage and failed 
to answer the complaint, held, that respondent’s failure to 
file an answer constitutes an admission of facts alleged in 
the complaint and a waiver of oral hearing, and reparation 
should be awarded complainant in the amount of the broker- 
age due, plus interest 


FAILURE TO Pay DEFICIT 
Where complainant alleged that respondent failed to pay a 
deficit sustained by complainant in handling of three car- 
loads of bananas for respondent’s account, and where re- 
spondent failed to file an answer to the complaint, held, 
respondent’s failure to file an answer constitutes an ad- 
mission of the facts alleged in the complaint and a waiver 
of oral hearing, and respondent’s failure to pay the deficit 
is a violation of the act for which reparation should be 
awarded complainant 


Where it is alleged that complainant handled three carloads 
of grapefruit for respondent on consignment resulting in 
a deficit and that respondent has not reimbursed complain- 
ant for the amount lost, and where respondent did not file 
an answer, held, respondent’s failure to file an answer con- 
stitutes an admission of the facts alleged in the complaint, 
and respondent’s failure to pay the deficit sustained by 
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complainant is in violation of the act for which reparation 

should be awarded complainant__._.-.......---.--------- 891 
Where the evidence shows the parties entered into an agree- 

ment for the shipment of a carload of lettuce for sale by 

complainant on a consignment basis for the account of re- 

spondent, complainant received and sold the lettuce incur- 

ring a deficit and respondent refused to reimburse complain- 

ant for the loss, held, respondent’s failure to pay the deficit 

is a violation of section 2 of the act for which reparation, 

with interest, should be awarded complainant______---_--- 713 


FAILURE TO PAY ON JOINT ACCOUNT 

Where complainant alleged that in a joint account with re- 
spondent involving the purchase and sale of melons he was 
to receive $5,000 plus or minus one-half of any profit and 
that respondent submitted the profit and loss statement pre- 
pared by the bookkeeper which showed a loss was sustained, 
held, that since respondent’s position is substantiated by the 
statement of the bookkeeper and complainant has submitted 
no evidence indicating that a profit was made or that the 
bookkeeper’s statement was wrong, a loss was sustained and 
complainant is entitled to an award of reparation in the 
amount of $5,000, less one-half of the loss______-_--------- 1047 


FAILURE TO PAy LOSS ON RESALE OF COMMODITY 

Where complainant tendered delivery to respondent of one 
carload of cabbage meeting contract requirements specifying 
“18-20 heads per crate,” respondent refused to accept de- 
livery, and a loss was incurred on complainant’s resale of 
the shipment, held, respondent’s rejection of the cabbage 
was in violation of section 2 of the act for which repara- 
tion, plus interest, should be awarded complainant___-_-~-- 652 


FAILURE TO Pay NET INVOICE AMOUNT 
Where complainant alleged that he delivered potatoes to 
respondent but that the latter has not paid the net invoice 
amount due complainant, and where respondent did not file 
an answer, it is held, respondent’s failure to file an answer 
constitutes an admission of the facts alleged in the com- 
plaint and a waiver of oral hearing, and his failure to make 
payment is in violation of the act for which complainant 
ehauld (be awarded Teparation. _...... cece nancenacenmecan 1456 
FAILURE TO PAY NET PROCEEDS 
In action by complainant to recover the agreed purchase price 
of a carload of grapes sold to respondent company which 
contended that it complained of the grapes tendered and 
accepted and sold them only after complainant agreed to 
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protect respondent against any loss sustained by reason of 
the condition and quality of the grapes, held, the evidence 
establishes that complainant agreed to protect respondent 
against loss, that the loss sustained on the shipment was 
not enhanced by any act or omission of the respondent and, 
therefore, reparation should be awarded complainant only 
for the net proceeds realized from the resale 1230 


Where it is alleged that complainant consigned to respondent 
eight truckloads of cantaloups to be sold for complainant’s 
account and that respondent failed to pay complainant the 
net proceeds realized on the sale thereof, and where re- 
spondent did not file an answer, held, respondent’s failure 
to file an answer constitutes an admission of the facts 
alleged in the complaint and a waiver of oral hearing, and 
its failure to make payment is a violation of the act for 
which reparation should be awarded complainant 


FAILURE TO PAY PURCHASE PRICE 

Respondent’s failure to pay the purchase price for a carload 
of mixed vegetables delivered to and accepted by respondent, 
and his failure to file an answer, constituting an admission 
of the facts alleged in the complaint and a waiver of oral 
hearing, entitles complainant to an award of reparation in 
the amount of the purchase price, with interest 

Where a buying agent bought watermelons in his own name, 
but failed to disclose to the seller his agency or the name 
of his principal, and paid a deposit at the time the contract 


was entered into, and the principal failed to take delivery 
of a major portion of the melons under the contract, it is 
held, in an action by the seller against the principal and the 
agent, that both are liable for the seller’s damages, and that 
the seller is entitled to an award of reparation against both 
the principal and the agent, although a full recovery from 
one will bar any recovery from the other 


Where buyer agreed to accept one day’s harvest of apples 
pending continued negotiation with respect to a written 
contract for the entire crop, and where buyer’s agent was 
on the premises of the seller and issued a receipt indicating 
that a certain portion of the first day’s harvest had been 
purchased as opposed to having been accepted on consign- 
ment, held, respondent-buyer is liable for the specified pur- 
chase price and its failure to pay it entitles complainant 
to reparation in that amount 


Where complainant alleged a sale of tomatoes to respondent 
and failure of the latter to pay the full purchase price, and 
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where respondent failed to file an answer, it is held, re- 
spondent’s failure to answer constitutes an admission of the 
facts alleged in the complaint, and his failure to pay the 
agreed purchase price is a violation of the act for which 
reparation should be awarded complainant 


Where complainant alleged failure of respondent to pay the 
agreed purchase price for 75 crates of Honeydew melons 
sold and delivered to respondent, and where respondent 
failed to file an answer to the formal complaint, held, re- 
spondent’s failure to file an answer constitutes an admission 
of the facts alleged in the complaint, and his failure to pay 
the agreed purchase price is in violation of section 2 of 
the act, for which complainant should be awarded repara- 
tion in the amount of the purchase price, with interest___- 


Where complainant alleged failure of respondent to pay the 
alleged purchase price of a truckload of celery and lettuce 
sold to and accepted by respondent, and the latter failed 
to file an answer, held, respondent’s failure to file an answer 
constitutes an admission of the facts alleged in the com- 
plaint, and his failure to pay the agreed price is a violation 
of section 2 of the act for which reparation should be 
awarded complainant 


Where complainant alleged failure of respondent to pay the 
agreed purchase price for a carload of grapes sold and de- 
livered to respondent, and where respondent failed to file 
an answer to the complaint, held, respondent’s failure to file 
an answer constitutes an admission of the facts alleged in 
the complaint and a waiver of oral hearing, and respondent’s 
failure to pay the agreed purchase price is in violation of 
section 2 of the act, for which complainant is entitled to an 
award of reparation in the amount of the purchase price, 
with interest 

Where complainant alleged respondent failed to pay the 
agreed amount for peaches consigned to the respondent to 
be sold for complainant’s account and where respondent 
failed to file an answer to the complaint, held, respondent’s 
failure to file an answer constitutes an admission of the 
facts alleged in the complaint and a waiver of oral hearing, 
and respondent’s failure to pay the agreed sum for the 
peaches consigned is a violation of the act for which repara- 
tion should be awarded complainant 

Where complainant alleged the sale and delivery to respondent 
of one truckload of U. S. No. 1 Cobblers, without specifica- 
tion as to size, and respondent alleged the contract also 
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contained size specifications and that the potatoes delivered 
were undersize and started showing signs of decay 4 or 5 
days after delivery, held, the evidence supports complain- 
ant’s contentions as to the contract requirements and de- 
livery in accordance therewith, and respondent’s failure to 
pay the full purchase price is a violation of the act for 
which reparation, with interest, should be awarded com- 
a eee a een 1342 


Where complainant alleged that it sold onions to respondent 
who failed to pay the agreed purchase price and where 
respondent failed to file an answer, held, that his failure to 
file an answer constitutes an admission of the facts alleged 
in the complaint, and his failure to pay the purchase price 
is a violation of the act for which reparation should be 
awarded complainant in the amount of the purchase price. 494 


Where complainant alleged that it sold respondent three 
truckloads of fresh vegetables but the latter failed to pay 
the agreed purchase price, and where respondent did not file 
an answer, it is held, that respondent’s failure to file an 
answer constitutes an admission of the facts alleged in the 
complaint and a waiver of oral hearing, and his failure to 
pay the agreed purchase price is a violation of the act for 
which reparation should be awarded complainant____----- 1467 


Where complainant alleged that it sold tomatoes to the re- 
spondent and respondent did not pay the full purchase price 
and where respondent did not file an answer, held, that re- 
spondent’s failure to file an answer constitutes an admission 
of the facts alleged in the complaint and respondent’s 
failure to pay the full purchase price is a violation of 
section 2 of the act, and complainant should be awarded 
reparation in the amount of the unpaid balance due, with 
URN i secs casas ep pss sheen ates ree eee eae 496 


Where complainant alleged that respondent failed to pay the 
full purchase price for a truckload of potatoes and where 
respondent failed to file an answer to the complaint, held, 
that failure of respondent to file an answer constitutes an 
admission of the facts alleged in the complaint, and its 
failure to pay the full purchase price is in violation of 
section 2 of the act for which complainant is entitled to an 
award of reparation in the amount of the purchase price, 
SUSIE SRR ia Sein a sae ee meen eat ae ee 498 
Where complainant alleged that respondent purchased a car- 


load of apples but failed to pay the agreed purchase price, 
and where respondent failed to file an answer, held, re- 
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spondent’s failure to answer constitutes an admission of the 
facts alleged in the complaint and a waiver of oral hearing, 
and his failure to pay the purchase price is in violation of 
the act for which reparation should be awarded complainant 
in the amount of the purchase price, with interest 


Where complainant alleged that respondent failed to pay the 
purchase price for a truckload of oranges purchased from 
complainant, and where respondent failed to file an answer 
to the complaint, held, that respondent’s failure to file an 
answer constitutes an admission of the facts alleged in the 
complaint, and a waiver of oral hearing and, its failure to 
pay for the oranges is in violation of section 2 of the act 
for which complainant is entitled to an award of reparation 
in the amount of the purchase price, with interest 


Where complainant alleged that respondent failed to pay the 
purchase price for a truckload of potatoes and respondent 
failed to file an answer to the complaint, held, that respond- 
ent’s failure to file an answer constitutes an admission of 
the facts alleged in the complaint, and respondent’s failure 
to pay the purchase price is a violation of the act for which 
reparation should be awarded to complainant, with interest. 


Where complainant alleged that he sold a carload of potatoes 
to respondent, but respondent failed to pay the purchase 
price, and where respondent failed to answer the com- 
plaint, held, failure to answer the complaint constitutes an 
admission of the facts alleged in the complaint and a waiver 
of oral hearing, and complainant should be awarded repara- 
tion in the amount of the purchase price 


Where complainant alleged that it sold grapes to respondent 
and that respondent did not pay the full purchase price, and 
where respondent failed to file an answer, held, failure to 
file an answer constitutes an admission of the allegations in 
the complaint and a waiver of oral hearing, and respond- 
ent’s failure to pay the full purchase price is a violation 
of the act for which complainant should be awarded repa- 
ration for the balance of the purchase price 


Where complainant alleged that it sold a truckload of peaches 
to respondent but that respondent failed to pay the pur- 
chase price and where respondent failed to file an answer 
to the complaint, held, respondent’s failure to file an answer 
constitutes an admission of the facts alleged in the com- 
plaint and a waiver of oral hearing, and respondent’s failure 
to pay the agreed purchase price is in violation of the act 
for which reparation should be awarded complainant 
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Where complainant alleged that it sold 600 sacks of potatoes 
to respondent and respondent failed to pay the agreed pur- 
chase price, and where respondent failed to file an answer, 
held, respondent’s failure to file an answer constitutes an 
admission of the facts alleged in the complaint and a waiver 
of oral hearing and respondent’s failure to pay the agreed 
purchase price is in violation of section 2 of the act, for 
which respondent is ordered to pay to complainant, as repa- 
ration, an amount equal to the purchase price, with interest. 394 


Where complainant alleged that respondent failed to pay the 
agreed purchase prices for two shipments of apples, and 
where respondent failed to file an answer, held, failure to 
file an answer constitutes an admission of the allegations in 
the complaint and a waiver of oral hearing, and respond- 
ent’s failure to pay the balance of the purchase price is a 
violation of the act for which complainant should be 
IO WONATOIINR 338 to eos ee eee eal 389 


Where complainant as a broker purchased and paid for 
onions accepted but the purchase price -was not paid for 
by respondent, and where respondent failed to file an 
answer to the complaint, it is held, that respondent’s fail- 
ure to file an answer constitutes an admission of the facts 
alleged in the complaint, and his failure to pay complainant 
the purchase price is in violation of section 2 of the act for 
which reparation should be awarded complainant____.___ 1011 


Where complainant, between October 3, 1949 and October 31, 
1949, sold and delivered to respondent four shipments of 
produce, and respondent accepted all four shipments with- 
out complaint as to the kind, quality, or condition of the 
produce delivered, but failed to pay any part of the agreed 
purchase price, held, respondent’s failure to pay the sum 
due is a violation of section 2 of the act for which repara- 
tion should be awarded complainant_____----------------- 874 


Where complainant brought an action against respondent for 
the purchase price of certain potatoes and respondent denied 
liability upon the ground that he was merely acting as a 
broker for the real purchaser in the transaction, but com- 

plainant offered the testimony of three witnesses plus docu- 

mentary evidence which indicated that respondent bought 
the potatoes from complainant, while respondent’s testi- 
mony that he acted as broker only was unsupported, it is 
concluded that respondent was the purchaser of the pota- 
toes; and that his failure to pay complainant the agreed 
purchase price is a violation of the act for which com- 
plainant should be awarded reparation_-_-----..-------~- 
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Where complainant contracted to sell to respondent 6,000 
bushels of apples to be taken out of storage by respondent 
at the rate of 1,200 bushels a week, and respondent failed 
to pay for two truckloads received and rejected other ship- 
ments, claiming that they were not in suitable shipping 
condition, held, that respondent breached the contract by 
failing to order the apples out of storage at the time agreed 
upon and that complainant had packed and on hand in 
storage more apples of the grade specified than respondent 
would take, and, therefore, complainant should be awarded 
reparation for the purchase price of the two truckloads and 
the difference between the contract price of the truckloads 
rejected and the amount received on resale 


Where complainant seeks to recover the purchase price of a 
carload of melons which was sold to respondent on the 
representation that the melons were of fair quality and in 
good condition, and respondent accepted the melons but 
claims lack of suitable shipping condition, held, that the 
evidence fails to show the melons were not in suitable 
shipping condition, and complainant should be awarded 
reparation in the amount of the purchase price 1486 


Where complainant sold a truckload of potatoes to respond- 
ent who accepted delivery but failed to pay the balance 
of the purchase price after credits were allowed by the 
complainant, and respondent failed to file an answer to the 
complaint, held, that respondent’s failure to file an answer 
constitutes an admission of the facts alleged in the com- 
plaint, and its failure to pay the balance of the purchase 
tion in the purchase price, and respondent offered to pay an 
even smaller amount in settlement, which offer complainant 
rejected, and respondent failed to file an answer in the pro- 
ceeding, held, respondent’s failure to answer constitutes 
an admission of the facts alleged in the complaint and a 
waiver of hearing, and respondent’s failure to pay the 
original purchase price is a violation of the act, for which 
reparation, with interest, should be awarded complainant_-_ 


Where compalinant sold Mexican tomatoes to respondent who 
accepted delivery after its buyers had an opportunity for 
unrestricted inspection and without relying upon any war- 
ranty but thereafter refused to pay the purchase price 
because of an alleged loss from Macrosporum rot, com- 
plainant should be awarded reparation in the sum of the 
full contract purchase price 

Where complaint alleged that complainant sold 950 lugs of 
tomatoes to respondent and that the latter failed to pay 
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price is a violation of the act for which reparation should 
be awarded to complainant, with interest__....---------- 


Where complainant sold a truckload of oranges to respondent 
who failed to pay the agreed purchase price, and respondent 
failed to file an answer, held, respondent’s failure to file 
an answer constitutes an admission of the facts alleged 
in the complaint and a waiver of oral hearing, and its fail- 
ure to pay the purchase price is a violation of the act for 
which complainant should be awarded reparation__------ 


Where complainant sold cucumbers to respondent who failed 
to pay the purchase price, and where respondent failed to 
file an answer, held, respondent’s failure to file an answer 
constitutes an admission of the facts alleged in the com- 
plaint, and his failure to pay the full purchase price is a 
violation of the act for which complainant is entitled to an 
SWAN Or TORATRION coe ie ee eee eee 


Where complainant sold to respondent lettuce, carrots and 
celery but respondent failed to pay the purchase prices 
and failed to answer the complaint, held, that respondent’s 
failure to file an answer constitutes an admission of the 
facts alleged in the complaint and a waiver of oral hearing, 
and his failure to pay the purchase price is a violation of 
the act for which reparation should be awarded complainant 
in the amount of the purchase prices___----------------- 


Where complainant sold potatoes and onions to respondent 
who failed to pay the agreed purchase price and failed to 
file an answer, held, respondent’s failure to file an answer 
constitutés an admission of the facts alleged in the com- 
plaint, and its failure to pay promptly for the produce is a 
violation of the act for which complainant is entitled to an 
ewer of roperaiion. 2.3. Se nas se anete nw aeae 


Where complainant sold and delivered two truckloads of 
bananas to respondent f.o.b. Tampa, Florida, and the 
bananas were received, unloaded, and distributed by re- 
spondent at destination, and respondent failed to prove the 
bananas did not meet contract requirements, held, re- 
spondent’s action constitutes acceptance of the bananas and 
complainant should be awarded reparation in the amount of 
the: eitive: Witeheeh UEIEG. Ws a scene toa waaes 


Where complainant sold and delivered to respondent one truck- 
load of bananas f.o.b. shipping point, respondent inspected 
and accepted part of the shipment at destination but re- 
jected the remainder for the alleged reason that they had 
been chilled en route, complainant made a voluntary reduc- 
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the purchase price, and where respondent failed to file an 
answer, held, respondent’s failure to file an answer con- 
stitutes an admission of the facts alleged in the complaint, 
and his failure to make payment is in violation of the act 
for which complainant should be awarded reparation in the 
amount of the unpaid balance of the purchase price, plus 
interest 


Where complaint alleged that complainant sold 500 crates 
of celery to respondent but that respondent failed to pay 
the purchase price, and where respondent did not file an 
answer to the formal complaint, it is held, failure to file an 
answer constitutes an admission of the facts alleged in the 
complaint and a waiver of hearing, and respondent’s failure 
to pay the agreed contract price is in violation of the act 
for which reparation should be awarded complainant in the 
amount of the contract price, with interest 


Where complaint alleged that complainant sold a truckload 
of bananas to respondent and that respondent failed to pay 
the purchase price, and where respondent failed to file an 
answer, held, respondent’s failure to answer constitutes an 
admission of the facts alleged in the complaint and a waiver 
of oral hearing, and respondent’s failure to pay the purchase 
price is in violation of the act for which complainant should 
be awarded reparation 


Where complaint alleged failure of respondent to pay the 
agreed purchase price for two carloads of watermelons sold 
to and accepted by respondent, and where respondent failed 
to file an answer, held, that respondent’s failure to file an 
answer constitutes an admission of the facts alleged in the 
complaint, and respondent’s failure to pay the agreed pur- 
chase price is in violation of section 2 of the act for which 
reparation, with interest, should be awarded complainant=- 


Where complaint alleged respondent purchased three lots of 
onions but failed to pay the purchase prices and where 
respondent failed to file an answer, held, respondent’s fail- 
ure to file an answer constitutes a waiver of oral hearing 
and an admission of the facts alleged in the complaint, and 
complainant should be awarded reparation for the unpaid 
purchase price, with interest 


Where complaint alleged that respondent failed to pay the 
purchase prices for three truckloads of cabbage and where 
respondent failed to file an answer to the complaint, it is 
held, that failure to file an answer constitutes a waiver of 
hearing and an admission of the facts alleged in the com- 
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plaint, and respondent’s failure to pay the purchase price is 
in violation of the act, and complainant should be awarded 
reparation in the amount due with interest 


Where it is alleged complainant sold and delivered to re- 
spondent a truckload of potatoes meeting contract require- 
ments, but that respondent has failed and refused to pay 
the purchase price therefor, and where respondent failed, 
after written notice, to file an answer to the formal com- 
plaint, held, respondent’s failure to answer constitutes an 
admission of the facts alleged in the complaint and a 
waiver of hearing, and respondent’s failure to pay the 
purchase price is a violation of section 2 of the act for which 
reparation, with interest, should be awarded complainant__- 


Where it is alleged that complainant sold several lots of 
fresh fruits and vegetables to respondent and that the 
latter has not paid the agreed purchase prices, and where 
respondent has not answered the complaint, it is held, that 
respondent’s failure to file an answer constitutes an admis- 
sion of the facts alleged in the complaint and a waiver of 
oral hearing, and its failure to pay the agreed purchase 
prices is a violation of the act for which reparation should 
be awarded complainant 


Where it is alleged in the complaint that respondent failed 
to pay complainant the agreed purchase price of a truck- 
load of oranges and grapefruit sold to respondent, and 
where respondent did not file an answer, held, respondent’s 
failure to file an answer constitutes an admission of the 
facts alleged in the complaint and a waiver of oral hearing, 
and respondent’s failure to pay the purchase price is a 
violation of section 2 of the act, for which reparation should 
be awarded complainant 


Where it is alleged that respondent received and accepted 200 
lugs of tomatoes sold by complainant but refused to pay 
the purchase price therefor, and where respondent failed 
to file an answer, held, respondent’s failure to answer con- 
stitutes an admission of the facts alleged in the complaint 
and a waiver of hearing, and his failure to pay is a vio- 
lation of the act for which reparation with interest should 
be awarded complainant 


Where respondent admitted upon investigation that he in- 
spected and purchased a truckload of onions from com- 
plainant, that he had no complaint as to the quality of the 
onions, and that he has failed to pay complainant the agreed 
purchase price, following the dishonoring of his check 
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given in payment by the bank, and failed to file an answer 
to the formal complaint, it is held, that respondent’s failure 
to file an answer constitutes an admission of the facts 
alleged in the complaint, and his failure to pay the agreed 
purchase price is a violation of the act for which complain- 
ant is entitled to an award of reparation 1129 


Where respondent alleged, as a defense to a complaint against 
it to recover the unpaid balance of the purchase price of a 
shipment of apples, that complainant contracted to sell to 
respondent apples of Extra Fancy and Fancy grade and 
that a new contract was entered whereby complainant au- 
thorized respondent to sell the apples for complainant’s ac- 
count, it is held, that the burden is on respondent to show 
the grade alleged was part of the contract of purchase and 
sale and that a new contract was entered and that since 
respondent has failed to support its defense, complainant is 
entitled to an award of reparation in the amount of the 
purchase price 


Where respondent failed to pay complainant for a truckload 
of tomatoes and also failed to file an answer to the formal 
complaint, held, that respondent’s failure to file an answer 
constitutes an admission of the facts alleged in the com- 
plaint and failure to make payment is a violation of section 
2 of the act for which complainant is entitled to an award 
of reparation in the amount of the purchase price 


Where respondent failed to pay complainant for a quantity 
of mixed vegetables and also failed to file an answer to the 
formal complaint, held, that respondent’s failure to file an 
answer constitutes an admission of the facts alleged in the 
complaint, and his failure to make payment is a violation 
of section 2 of the act for which complainant is entitled to 
an award of reparation 


Where respondent, in an action by complainant to recover the 
purchase price of a carload of lettuce, claimed that the 
lettuce became available seven days later than normal and 
was in a deteriorated condition because the shipment was 
not a “rolling car” as represented by complainant and that 
it did not carry out respondent’s instructions as to diversion, 
held: (1) the shipment was not a “rolling car” as repre- 
sented by complainant, since it had been held three days at 
Kansas City, Missouri, prior to the sale to respondent; (2) 
respondent failed to prove a breach on the part of complain- 
ant with respect to diversion instructions; and (3) repara- 
tion should be awarded complainant for the purchase price 
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less the damages resulting from the three day delay in the 
availability of the lettuce to respondent 


Where respondent purchased a carload of apples from com- 
plainant but failed to pay the agreed price and failed to 
file an answer, held, that respondent’s failure to answer 
constitutes an admission of the facts alleged in the com- 
plaint and a waiver of oral hearing, and its failure to 
pay the purchase price is a violation of section 2 of the act 
for which reparation should be awarded complainant for the 
amount of the purchase price 


Where respondent purchased and took delivery of several lots 
of produce on four different days, gave three checks in pay- 
ment, all of which were returned unpaid, and failed to file 
an answer, it is held, that respondent’s failure to file an 
answer constitutes an admission of the facts alleged in 
the complaint and a waiver of oral hearing, and his failure 
to pay the agreed purchase prices is in violation of section 
2 of the act for which reparation should be awarded com- 


plainant in the amount of the purchase prices, with interest 1018 


Where respondent-buyer denied liability for the full purchase 
price of a shipment of bananas and complainant-seller 
brought an action to recover the balance due on the pur- 
chase price, it is held, that respondent’s act in unloading 
the bananas, prior to giving notice of its dissatisfaction with 
the fruit, constituted an affirmative act of acceptance and, 
therefore, respondent thereupon became liable for the full 
purchase price 


Where respondent-buyer failed to file a timely answer to a 
complaint alleging failure to pay agreed purchase prices 
for certain commodities bought by respondent, but after the 
expiration of the time allowed for filing of an answer, re- 
spondent did file an answer admitting all the allegations of 
the complaint and respondent’s liability for the amount 
claimed, it is held, that, although the answer was not filed 
within the allotted time, the issuance of an order is au- 
thorized without further procedure, and respondent’s failure 
to pay the agreed purchase prices for the various com- 
modities is a violation of the act for which complainant 
should be awarded reparation 

Where several produce dealers sold fresh fruits and fresh 
vegetables to respondent and the latter failed to pay the 
purchase prices, and where the produce dealers assigned 
their claims to complainant, who filed a complaint against 
respondent alleging failure of respondent to pay the claims, 
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and respondent did not file an answer to the complaint, 
held, respondent’s failure to file an answer constitutes a 
waiver of oral hearing and an admission of the facts 
alleged in the complaint, and its failure to pay the purchase 
prices is a violation of the act for which reparation should 
be awarded complainant 

Where the evidence shows complainant sold and delivered to 
respondent two carloads of cauliflower on an f.o.b. shipping 
point acceptance final basis and the latter accepted the 
cauliflower but has failed to pay the purchase price there- 
for, and where respondent alleged as a defense a breach of 
warranty of merchantability by complainant, but the evi- 
dence fails to support such allegation, held, respondent’s 
failure to pay the full purchase price is a violation of the 
act, for which reparation, with interest, should be awarded 
complainant 

Where the evidence shows that complainant sold and shipped 
to respondent three carloads of spinach in accordance with 
the contract requirements and shipped the spinach in ac- 
cordance with respondent’s instructions, and respondent 
accepted the spinach, and alleged but failed to prove a 
breach of contract, necessity for dumping the spinach and 
resulting damages, it is held, that respondent is entitled 
to an award of reparation 

Where the record shows that complainant sold and delivered 
a truckload of tomatoes to respondent, a reduction in the 
purchase price was agreed upon by the parties due to 
market conditions, but respondent failed to pay the ad- 
justed purchase price, and respondent failed to file an 
answer to the complaint, held, respondent’s failure to file 
an answer constitutes an admission of the facts alleged 
in the complaint and a waiver of hearing, and its failure 
to pay the adjusted purchase price is a violation of section 
2 of the act for which reparation, with interest, should be 
awarded complainant 

Where the seller of a carload of peaches, in reliance upon 
buyer’s representation that the commodity contained 19% 
Brown Rot at destination, agreed to allow the buyer to dis- 
pose of a part of the shipment for seller’s account on condi- 
tion that the official inspection certificate verified buyer’s 
representation, and, in fact, the inspection certificate re- 
ported only 1% Brown Rot, held, buyer is liable for the 
original contract price 


FAILURE TO Pay REDUCED PURCHASE PRICE 
Where complainant sold a truckload of potatoes to respondent 





9 A.D. CUMULATIVE INDEX-DIGEST AND SUBJECT-INDEX 1687 
OF AGRICULTURE DECISIONS 


DECEMBER 1950 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 


REPARATION—Continued Page 


FAILURE TO PAY REDUCED PURCHASE PrRICE—Continued 
and, upon delivery, allowed a reduction in the agreed pur- 
chase price but respondent failed to pay the reduced pur- 
chase price, and respondent failed to file an answer, it is 
held, respondent’s failure to answer constitutes an admis- 
sion of the facts alleged in the complaint, and its failure 
to pay the reduced purchase price is a violation of the act 
for which complainant is entitled to an award of reparation 


FAILURE TO REIMBURSE FOR DEFICIT 
Where a carload of lettuce consigned to complainant to be 
sold for respondent’s account was sold for less than freight 
and other expenses and respondent failed to reimburse com- 
plainant and file an answer, it is held, that respondent’s fail- 
ure to file an answer constitutes an admission of the facts 
alleged in the complaint, and its failure to pay complainant 
a commission and reimburse him for proper charges includ- 
ing a deficit incurred in handling the lettuce is in violation 
of section 2 of the act for which reparation should be 
awarded complainant in the amount of the commission 
earned, plus the deficit incurred in handling the shipment_- 


LACK OF SUITABLE SHIPPING CONDITION 

Where complainant alleged that juice grapes purchased from 
respondent were not in accordance with the contract be- 
cause of shortage in weight, poor condition and low sugar 
content, held, that the grapes were not in suitable shipping 
condition at the time of purchase and that reparation 
should be awarded complainant for the difference between 
the market value of good quality grapes at destination and 
the gross amount which complainant received from resale 
of the grapes actually delivered by respondent 


Loss SUSTAINED ON RESALE OF COMMODITY 
Where a carload of grapes was shipped by complainant-seller 
pursuant to a contract entered into by respondent A acting 
as agent for respondent B, and respondent A misinformed 
respondent B as to the correct terms of the contract, and, 
thereafter respondent B rejected the shipment as contrary 
to the correct terms of the ocntract, but respondent A as- 
sumed sole responsibility for the shipment, and with com- 
plainant’s assent and without notice to respondent B, re- 
spondent A undertook to resell the shipment and such resale 
resulted in a loss, it is held, that respondent B’s rejection 
of the grapes was in violation of the act, but since com- 
plainant and respondent A entered into a new contract for 
the resale of the grapes which absolved respondent B from 
further liability, reparation should be awarded against re- 
respondent A for the loss incurred on resale of the grapes- 
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Where the buyer of a carload of peaches fraudulently mis- 
represented the condition of the commodity at destination 
in order to induce seller to agree to a sale of a part of the 
shipment for seller’s account, held, such misrepresenta- 
tion is a violation of section 2 of the act, and reparation 
should be awarded complainant in the amount of the origi- 
nal purchase price less the sum already paid by respondent 
on this account 


NEGLIGENCE OF MESSENGER 

Where the facts show respondent sold and delivered to com- 
plainant 10 carloads of bananas, that respondent agreed 
to furnish messenger service for the shipment from Miami, 
Florida, to Montreal, Canada, that the bananas were dam- 
aged in transit due to the negligence of the messenger and 
that complainant suffered a loss thereby, held, respondent is 
liable for the messenger’s failure properly to perform his 
duties, and reparation, with interest, should be awarded 
complainant to cover the difference between the value of the 
bananas actually delivered and the value of bananas meet- 
ing contract requirements 


UNLAWFUL REJECTION 

Where complainant alleged that it sustained a loss on resale 
due to respondent’s rejection of a truckload of potatoes, and 
respondent failed to file an answer, held, respondent’s fail- 
ure to file an answer constitutes an admission of the facts 
alleged in the complaint, and respondent’s failure to accept 
the potatoes purchased from complainant is a violation of 
section 2 of the act for which complainant is entitled to an 
award of reparation to the extent of its loss 


Where a carload of U. S. No. 1 watermelons shipped f.o.b. 
Moultrie, Georgia, arrived at destination, Cleveland, Ohio, 
showing 20% Anthracnose after a delay en route of more 
than 3 days, held, that respondent-buyer cannot rely on the 
warranty of suitable shipping condition to justify rejection 
of the shipment because transportation service was not 
normal and, therefore, complainant is entitled to an award 
of reparation in the amount of the loss sustained as a 
result of the unlawful rejection of the produce 


Where complainant alleged that he sold a carload of potatoes 
to respondent and that respondent rejected the potatoes 
without reasonable cause resulting in a loss to complainant 
on resale, and where respondent failed to file an answer, 
held, respondent’s failure to file an answer constitutes an 
admission of the facts alleged in the complaint, and re- 
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spondent’s rejection of the potatoes without reasonable 
cause is a violation of the act for which reparation should 
be awarded complainant in the amount of damages sus- 
URN gc at eat ea ae ey 881 


Where complainant alleged that respondent purchased from 
complainant a carload of lettuce and, upon delivery, in- 
spected the commodity tendered and stated to complainant 
that it met contract requirements, but nonetheless refused 
to accept it because of market conditions, and respondent 
failed to file an answer, held, that respondent’s failure to 
file an answer constitutes an admission of the facts alleged 
in the complaint and a waiver of oral hearing, and its re- 
jection of the commodity was without reasonable cause 
constituting a violation of section 2 of the act for which 
reparation should be awarded to complainant_____------- 799 


Where complainant contracted to sell respondents a carload 
of Delicious and Red Delicious apples “f.o.b. acceptance” 
and the carload of apples shipped was rejected by respond- 
ents who claimed the apples were Starking Red Delicious 
which is not considered by the produce trade to be either 
Delicious or Red Delicious, held, that under the “f.o.b. ac- 
ceptance” term respondents had no right of rejection; that 
because they rejected the shipment respondents were barred 
from claiming a breach of contract on the part of complain- 
ant as a defense, and, therefore, reparation should be 
awarded complainant against respondent in the amount of 
the difference between the contract price and the net pro- 
ceeds from resale of the rejected apples___.-------------- 838 


Where complainant contracted to sell to respondent a carload 
of Golden Pascal celery and respondent rejected the carload 
of celery shipped claiming the celery was not Golden Pascal, 
held, that the evidence shows the celery shipped is a cross 
between Golden and Pascal types, and such strain of celery 
is known in the trade as Golden Pascal and, since the celery 
was in accordance with the contract, the rejection was with- 
out reasonable cause, and reparation should be awarded 
complainant for the difference between the contract price 

and the net proceeds received upon resale of the rejected 
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Where complainant contracted to sell to respondent a car- 
load of grapes U. S. No. 1 Table grade, f.o.b. acceptance 
final, and respondent claiming complainant expressly repre- 
sented the grapes were Federally inspected at shipping 

point and certified as to grade, rejected the grapes because 
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they had not been certified as to grade and because they 
were not U.S. No. 1 Table grade on arrival, held, that the 
evidence establishes there was no express representation as 
claimed by complainant and that the rejection was without 
reasonable cause for which reparation should be awarded 
complainant for the contract price less the amounts com- 
plainant received upon resale of the grapes and from a 
carrier claim 


Where complainant contracted to sell to respondent a car- 
load of Bluebaby brand onions without specification as to 
grade, quality, or size, and respondent rejected the onions 
tendered at destination on the ground that they were not 
of the quality impliedly warranted by the use of the term 
Bluebaby brand, held, that, in the absence of proof that the 
brand name is represented to the trade as warranting a 
particular standard of quality, respondent had no right to 
insist upon a particular grade or standard of quality, his 
rejection of the commodity was without reasonable cause, 
and, therefore, complainant is entitled to an award of repa- 
ration in the amount of the difference between the agreed 
purchase price and the net proceeds on the resale of the 
commodity 


Where complainant seeks recovery of damages claimed to 
have resulted from respondent’s rejection of four carloads 
of tomatoes, and respondent contends that no contract of 
sale was entered into and that the statute of frauds was 
not complied with, held, a contract of sale was negotiated 
between the parties by a broker and the memorandum issued 
by the broker satisfied the requirements of the statute of 
frauds, and, since the tomatoes were in accordance with the 
contract, the rejection was without reasonable cause and 
reparation should be awarded complainant for the difference 
between the purchase price and the net proceeds received 
from resale of the tomatoes 


Where complainant sought to recover reparation for loss sus- 
tained by complainant on resale of three carloads of 
celery purchased by respondent under an f.o.b. acceptance 
final contract, which shipments were rejected by respondent, 
held, that under the acceptance final contract respondent 
had no right of rejection; by rejecting respondent waived 
any right to claim damages for complainant’s breach of 
contract; and complainant is entitled to an award of 
reparation for the loss sustained by him on resale of the 
commodity 
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Where complainant sold a carload of lettuce to respondent, 
f.o.b. acceptance final, to be billed “open” to respondent, 
and respondent rejected the shipment because it was 
billed “advise” rather than “open”, held, respondent is 
liable to complainant for the purchase price and by 
rejection of the produce respondent waived any claim for 

damages which it might otherwise have against the seller__ 222 


Where complainant’s agent contracted to sell apples through 
a broker to respondent, subject to respondent’s approval 
of shipping point inspection, and respondent approved the 
inspection but the following day cancelled the contract, 
held, that the cancellation of the contract may be treated 
as a rejection of the apples without reasonable cause and 
complainant should be awarded reparation for the loss 
sustained on the resale of the apples__..-.-------------- 


Where respondent purchased a carload of celery from com- 
plainant “Subject Approval Inspection Acceptance Ar- 
rival,” and rejected the shipment, although the celery 
graded U.S. No. 1 at destination, on the theory that since 
no grade was designated and the contract contained the 
quoted term, respondent was under no obligation to accept 
the produce, it is held, in complainant’s action for damages 
for unjustified rejection (1) that while the buyer has the 
right to inspect the goods upon arrival and to reject them 
if, upon such inspection, they are found not to meet the 
specifications of the contract at destination, the buyer 
cannot reject without reasonable cause; and (2) since the 
celery graded U.S. No. 1 at destination and there was no 
question about variety, pack, or other factors which might 
detract from the value and merchantability of the celery, 
respondent’s rejection of the celery was arbitrary and 
without reasonable cause and was a violation of the act 
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for which complainant should be awarded reparation----- 1013 
99 RESALE 
Notice of, because of breach of warranty_--------------------- 847 
RESCISSION 







Evidences: failings (6: slOWs 2c cochock shes hee Ree 1489 
LACK OF RIGHT OF, BY PURCHASER ON BASIS OF F.O.B,. ACCEPTANCE 
A buyer who had purchased a carload of lettuce and carrots 
on an f.o.b. acceptance basis had no right of rescission 

1112 







but is limited to a suit for damages__._..-.-.--~------- 


“ROLLING CAR” 
Shipment not constituting, as it has been held 3 days, prior to sale 
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SETTLEMENT AGREEMENT 
Evidence failing to show 


SHORTAGES 
Shipper not liable for, after unloading produce 


STATUTE OF FRAUDS 
INAPPLICABILITY OF 
Statute of frauds is inapplicable where shipments were made 
after inspection and acceptance by buyer’s agent and after 
resales by buyer 
INAPPLICABILITY OF VIRGINIA AND PENNSYLVANIA STATE STATUTES 
In an action by a Virginia shipper against a Pennsylvania 
buyer for the unpaid purchase price of two f.o.b. ship- 
ments of potatoes wherein respondent pleaded the Statute 
of Frauds as a defense, it is concluded that the contract 
of purchase and sale was made either in Virginia or in 
Pennsylvania, although in which State was not entirely 
clear, and it is held that the Statute of Frauds of Virginia 
is not, by its terms, applicable to contracts of the kind 
here involved; that the Pennsylvania Statute of Frauds 
under the ruling in Rothenberg v. Rothstein, 183 F. 2d 524, 
is not applicable to contracts made the subject of complaint 
under the PACA; and that, accordingly, the plea of the 
Statute of Frauds is not a good defense in this proceeding 1443 


WAIVER OF 
Where respondent relied upon the defense of the statute of 
frauds for the first time in the proceeding in his brief 
filed after the close of the hearing, held, respondent 
waived the benefit of this defense 


STAY ORDER 


AVOIDING CONTROVERSY BETWEEN PARTIES 
Where respondent filed a petition for reconsideration and 
rehearing one day late after the expiration of the 10-day 
period provided by the rules of practice for such failing, 
the petition does not operate as an automatic stay, but to 
avoid any controversy on this point the prior order is 
hereby stayed, pending the issuance of a further order 
in this proceeding 
EXTENSION OF TIME TO FILE PETITION FOR RECONSIDERATION 
Where complainant’s counsel requested an extension of time 
to file a petition for reconsideration, and an extension 
has been granted, the order issued in the proceeding is 
stayed pending issuance of another order 
PRIOR ORDER STAYED 
Prior order stayed pending action on petition for recon- 
sideration 
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Where complainant was granted an extension of time for 
filing a petition for reconsideration, the prior order is 


1240 stayed pending the issuance of a further order___------- 1474 


PRIOR ORDER STAYED PENDING TIME FOR PAYMENT 
Where respondent requested additional time to pay repara- 
tion award, to allow such time, the order of November 27, 
1950, is stayed pending the issuance of another order in 
361 RO ROCIO eo ok, Se i ee 1475 


VACATION OF 

Where a reparation order was stayed to permit the filing 
of a petition for rehearing, reargument, and reconsidera- 
tion by respondent and the proceeding was thereafter 
continued in a pending status to permit settlement pay- 
ments to be made by respondent in accordance with the 
stipulation of the parties, which agreement provided for 
reinstitution of the reparation order upon respondent’s 
default, and respondent defaulted in making the payments 
required by said agreement, it is ordered that the stay 
order should be vacated and the reparation previously 
awarded be paid within 30 days from the date of this order 1114 


143 SUITABLE SHIPPING CONDITION 
DELAY IN TRANSIT AS AFFECTING WARRANTY OF 
The warranty of suitable shipping condition cannot be 
invoked where the commodity is in transit for a period 
appreciably in excess of normal travel time__.---------- 863 


22 EFFECT OF FAILURE TO DEFEND COUNTERCLAIM BASED ON LACK OF 
Where respondent filed a counterclaim alleging that com- 
plainant sold to respondent a carload of potatoes loaded 
in such condition that 60 bags had to be resorted because 
of mold and rot, resulting in a loss of 16 bags, and com- 
plainant offered no defense against this counterclaim, 
held, the counterclaim should be allowed_.-------------- 729 


EVIDENCE FAILING TO ESTABLISH PRODUCE WAS NOT IN 
Where the buyer claims damages on the ground that canta- 
5 loups received were not in suitable shipping condition, 
and inspection at destination after 11 days in transit 
showed an average of 10 percent decay, mostly in early 
stages, held, that the evidence fails to establish that the 
cantaloups were not in suitable shipping condition__--__~- 245 


Where buyer purchased Bluebaby brand white wax onions 
without specification as to grade or quality, the onions 
shipped were not officially inspected at shipping point, 

and inspection at destination 7 days later showed an 
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EVIDENCE FAILING TO ESTABLISH PRoDUCE WAS Not 1IN—Contd. 
average of 8 percent decay, held, the evidence fails to 
establish abnormal decay in transit.............-.----- 824 





Puwsaence -1etsng sOvGnOW. 2. lc. fo Sio5 cut ck eawbenbeceecdma 1489 


EVIDENCE SHOWING LACK OF 
Where the percentage of decay in a carload of tomatoes was 
excessive at destination, and transportation service and 
conditions were normal, it is concluded the tomatoes were 
not in suitable shipping condition irrespective of whether 
the decay was caused by disease of field origin-___--___--- 518 


Facts showing violation of contract by failure to ship car of 
POE CE BUCT (DORUE Ss cine ona cone a medaka weeta se Scans 1364 


Lack of, because of soft scald in apples arose from factors 
meal dine Bol OL ONeh- 2 dee 870 


MEANING OF TERM 

Since “suitable shipping condition” is defined in the regula- 
tions (7 CFR 46.24(j) ) to mean, in relation to direct 
shipments, that at time of billing, the commodity is in a 
condition which, if the shipment is handled under normal 
transportation service and conditions, will assure delivery 
without abnormal deterioration at the destination specified 
in the contract of sale, proof that the commodity de- 
teriorated abnormally after delivery at destination is not 
proof of breach of the warranty of suitable shipping 
condition 


Produce held not in 


TOLERANCE 


UNDERSIZE WATERMELONS 
Where the contract for the sale of a carload of watermelons 
specified that the average weight of the melons was 29 
pounds, even though the contract made no reference to 
the U.S. Standards for watermelons, the tolerance provi- 
sions of the U.S. Standards must be considered in deter- 
mining what deviation from 29 pounds was to be allowed__ 355 


TRANSPORTATION 


Effect of agreement to accept shipment where through rate 
a nstcoh  tnd ceases adam nie lige ipa aesind ene 725 


TWENTY-FOUR HOUR NOTICE 


Failure to give, of rejection of commodity as constituting 
RIND. Sarde wens scarce ete win ae ne ce bennaneeadecen 


VIOLATION OF ACT 
Excessive brokerage fees wrongly withheld__.-..-.------------ 
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Failure to accept and pay loss incurred after rejection 


Failure to accept produce 
Failure to account 


Failure to account and make payment under joint account 
agreement 


Failure to account and pay 602, 605, 858, 1035 
Failure to deliver in accordance with contract terms 


FAILURE TO PAY— 
agreed amount 


amount due 
amount of loss sustained 


balance of purchase price 
122, 131, 135, 254, 369, 389, 397, 399, 473, 608, 639, 646, 649, 
658, 659, 722, 728, 731, 810, 812, 817, 831, 834, 854, 895, 902, 
977, 994, 1126, 1133, 1142, 1222, 1230, 1347, 1465. 


brokerage fee 

deficit 

on joint account 

loss incurred on resale of produce 

net invoice amount 

net proceeds 1233, 1473 


purchase price 121, 
860, 366, 372, 376, 387, 391, 393, 395, 403, 488, 496, 506, 515, 
525, 630, 632, 643, 651, 720, 804, 808, 815, 819, 850, 856, 876, 
878, 880, 969, 971, 984, 988, 1012, 1019, 1027, 1031, 1032, 1046, 
1124, 1131, 12638, 1871, 1875, 1445, 1451, 1470, 1489. 


Failure to reimburse for deficit 


MISLEADING AND FALSE STATEMENTS NOT CONSTITUTING, WHEN 
Where complainant-seller contended that the respondent, who 
acted as a broker in the sale of a carload of watermelons, 
made false and misleading statements and fraudulent 
misrepresentations to the purchaser concerning grade and 
quality of melons, in violation of section 2 of the act, as a 
result of which the purchaser rejected the shipment causing 
complainant to suffer a loss on the sale thereof, and that 
respondent is liable to complainant for such loss, it is held, 
that, although respondent admitted representing the melons 

as U.S. No. 1 and that the shipment had been federally 
inspected, these facts alone are insufficient to establish a 
violation of section 2 of the act; that the evidence indicates 
respondent honestly believed from his own inspection that 
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MISLEADING AND FALSE STATEMENTS Not CONSTITUTING, WHEN 
—Continued 
the watermelons were U.S. No. 1 and no evidence was 
introduced to prove they were not in fact that quality; 
that respondent was informed by complainant that the 
shipment had been federally inspected; and that, if false 
and misleading statements and misrepresentations were 
made by respondent as alleged, such statements were inno- 
cently made and were not made for a fraudulent purpose 
in violation of the act 
Misrepresentation of condition of commodity 
Rejection of commodity 
113, 224, 625, 801, 821, 826, 840, 882, 


Unlawful rejection 481, 1093, 
VIRGINIA STATUTE OF FRAUDS 

Inapplicability of, to particular contract 
WAIVER 


Claim for damages for breach of contract waived by reason of 
rejection of commodity 


WARRANTIES 


BURDEN OF PROOF AS TO 
Where a buyer who has accepted the goods pleads breach 
of warranty as a defense to a claim for the purchase price, 
the burden of proof is upon the buyer to establish the 
alleged breach by a preponderance of the evidence 


Failure to establish breach of 


PURCHASE AFTER INSPECTION AS PRECLUDING 
Where a truckload of beans was purchased after inspection 
by the buyer’s agents, who claimed that the seller guar- 
anteed sound arrival of the beans, but respondent’s agents 
admitted inspecting the beans and observing rotten ends on 
a great many of the beans being loaded, it is held in effect 
that, where a dealer buys a perishable commodity in which 
he habitually dealt, fully understanding that what he was 
buying was not in first class condition and had, in some 
degree, the very defect of which he later complained, there 
was no warranty of value or quality under such circum- 


IMPLIED WARRANTY EXISTS, WHEN 
An implied warranty concerning quality or condition exists 
when circumstances of the sale disclose evidence that the 
buyer had reason to and did in fact rely upon the skill or 
SAGE, 0016. CRUE oie nee cpa enn ae 


Page 
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ACCEPTANCE UNDER F.0.B. SHIPPING POINT ACCEPTANCE FINAL 
It would seem that a buyer who accepts goods under an f.o.b. 
shipping point acceptance final contract may recover from 

the seller for a breach of warranty of merchantability_--_- 


WATCHMAN 
Not guarantor against theft 
WITNESSES 
Effect of failure to call 
WORDS AND PHRASES 
“Approximately 18-20 heads [of cabbage] to crate” 


“COMMERCIALS” (CUCUMBERS) 
Upon evidence in the case the is held to have 
definitive meaning 


“FANCIES” (CUCUMBERS) 
Upon evidence in the case the 
definitive meaning 


“JUMBOS” (CUCUMBERS) 


Upon evidence in the case the 
definitive meaning 
“PICKLES” (CUCUMBERS) 
Upon evidence in the case the 
definitive meaning 
“WHAT IS RIGHT” 
“What is right” must be determined upon the basis of man’s 
judgment 
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AGRICULTURAL MARKETING AGREEMENT ACT OF 1937 


ADMINISTRATION OF MILK ORDERS 
CHARACTERIZATION BY COURT OF DIFFICULTIES INVOLVED IN 

“We are indeed aware how great an advantage familiarity 
with the multifarious ramifications of such a subject as 
milk regulation gives to administrators, and how much 
less favored are we who must plunge into it unequipped. 
Nevertheless, we should have to endow them with almost 
supernatural powers, if they were not, like ourselves, at 
the outset stunned and confounded by the fantastic pro- 
liferation which emerges, when one attempts to find a 
path through such verbal mazes,” 173 F. 2d 57 


ADMINISTRATIVE LAW 


CHOICE OF REASONABLE CONSTRUCTION OF REGULATION 
Where alternative interpretations are possible, the more 
reasonable of the two is to be chosen, 173 F. 2d 57 


JUDICIAL REVIEW OF VALIDITY OF REGULATION 
Where evidence on which administrative regulation was 
based was not before reviewing court, the reviewing court 
would not decide whether the regulation was invalid if 
construed as the court deemed proper, 173 F. 2d 57 


REOPENING OF PROCEEDING 
The reviewing court would not reopen the administrative 
proceeding and require long consideration of issues, many 
of which were superseded by an amendment of the regula- 
tion, on the ground that the regulation was invalid as 
construed, where plaintiff had preferred not to try out 
that question when that course was open, 173 F. 2d 57__-- 


ScoPe oF JUDICIAL REVIEW OF MILK ORDER ISSUED BY SECRETARY 
In a suit to review an order of the Secretary of Agriculture 
sustaining the validity of Order No. 75 regulating the 
handling of milk in the Cleveland marketing area, held, 
not a trial de novo, since the review required by the act 
is limited to the record made in the administrative pro- 
ceeding, and the Judicial Officer’s findings are conclusive 
unless contrary to law or unsupported by the evidence, 

77 F. Supp. 612 


TEST OF REASONABLE CONSTRUCTION OF REGULATION 
The intent of draughtsmen of regulations is a past fact not 
determinable by future events and evidence that the 
regulation did not operate as it was designed to do, and 
as construed was unreasonable, is inadmissible, as purpose 
and realization are totally different things, 173 F. 2d 57-- 
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WAYWARD AND VACILLATING ADMINISTRATION OF REGULATION 
AFFECTING THIRD PARTIES 

Plaintiff could not become the vicarious champion in its 
own interest of imperfections in discharge of duties of the 
Secretary of Agriculture on the ground that the ad- 
ministration of a regulation was wayward and vacillating, 

as affecting third parties, 173 F. 2d 57 


USAGE IN RELIANCE ON ADMINISTRATIVE INTERPRETATION 
Where plaintiff asserted in its brief that it relied upon the 
“memorandum” of December, 1938, which defined “not a 
handler”, and that because of it, it conducted its business 
as it would not otherwise have done, and called this an 
estoppel, the court held, that, while it is true that in 
cases of doubtful interpretation, long usage in reliance 
upon an administrative interpretation often counts for 
much, the court need not say how far the court should 
feel bound by the interpretation if the plaintiff had 
proved that it did conduct its business in reliance upon 
the memorandum, and the court cannot accept as an 


equivalent the bare assertion in the brief of such reliance, 
and would not remand the case to try out such issue, 173 


ADMINISTRATIVE LAW AND PROCEDURE 
JUDICIAL REVIEW OF SECRETARY’S ACTION IN ADJUSTING MILK 


PRICES 
The District Court is without power to pass upon reason- 
ableness of the action of the Secretary of Agriculture 
under the Agricultural Marketing Agreement Act in ad- 
justing prices of milk in the District of Columbia Milk 
shed as between producers’ association and distributors 
in accordance with fluctuation of price on the Commodity 

Exchange in New York, 90 F. Supp. 681 


APPEAL 

Dismissal of indictment on, by Government in criminal case 
because of effect of later legislation on statute charged to have 
been violated, 308 U.S. 188 

Exceptional right of, by Government in criminal case strictly 
limited, 308 U.S. 188 

Question not open to review on, by Government in prosecution 
under Federal Anti-trust Act, 308 U.S. 188 

Reviewability of construction of indictment on, by Government 
in criminal case, 308 U.S. 188 

Reviewability of sufficiency of indictment as pleading on, by 
Government in criminal case, 308 U.S. 188 

Scope of review on, by Government in criminal case, 308 U.S. 188 748 


747 





1700 CUMULATIVE INDEX-DIGEST AND SUBJECT-INDEX 9 AD, 
OF COURT DECISIONS 


DECEMBER 1950 


AGRICULTURAL MARKETING AGREEMENT ACT OF 1937—Continued 


APPEAL—Continued Page 
Scope of review on, by Government in prosecution under Federal 
Anti-trust Act, 308 U.S. 188 


What reviewable on, by Government in criminal case, 308 U.S. 


CLASSIFICATION OF MILK 


Cuiass II-A 
Where cream from milk which was separated at the seller’s 
“country plants” was shipped to an unapproved plant in 
Jersey County and there the cream was picked up at the 
railway platform by the purchaser’s affiliate and delivered 
to the affiliate’s approved plant in New Jersey, it is held, 
that the milk was properly classified at the country plants 
as II-A for purposes of producer-settlement fund, 173 F. 


ELEMENT OF III—-D CLASSIFICATION 
Delivery of cream from an approved plant of a purchaser’s 
affiliate to other plants of the affiliate, whether in “ap- 


proved” of “unapproved” counties does not constitute 
delivery to a “purchaser,” not a handler, outside of New 
York and outside “approved county”, a necessary element 
of III-D classification, 173 F. 2d 57 


INAPPLICABILITY OF III—-D CLASSIFICATION 
III-D classification does not cover a delivery of cream to a 
subdealer as purchaser in an approved county, 173 F. 2d 57 


INAPPLICABILITY OF MILK MARKET ADMINISTRATOR’S INTERPRETA- 
TION OF REGULATION RELATIVE TO MANUFACTURING PLANT 

Milk Market Administrator’s interpretation of regulation for 

classification of milk that “when milk is delivered from a 

strictly fluid receiving station to a separating station, and 

from there on to a manufacturing plant, the manufacturing 

plant . ..is the second plant where the product moved as 

cream is inapplicable to a plant used for distributing, not 
manufacturing, 173 F. 2d 57 


MILK Not SvuBJeEcT To III-D CLASSIFICATION 
Milk which was delivered successively to three cream plants 
operated by the same corporation is not considered delivered 
to a “purchaser” at either first or second plant, and, 
therefore, is not subject to III-D classification, 173 F. 2d 


COMMERCE 
INTRASTATE COMMERCE SUBSTANTIALLY AFFECTING INTERSTATE 


COMMERCE 
Intrastate milk substantially affecting interstate commerce 


is subject to regulation under the act, 87 F. Supp. 119--.-- 
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Renewal from day to day, 308 U.S. 188 


CORPORATIONS 
DIVISIONS OF, FOUND NoT SEPARATE JURAL PERSONS 
In absence of anything to the contrary in record, the court 
assumed that “divisions” of corporations did not represent 
separate jural persons, but ony a convenient distribution 
of operative management, 173 F. 2d 57 


COURT DECISIONS DISTINGUISHED 
United States v. Curtiss-Wright Export Corp., 299 U.S. 304 
distinguished in 308 U.S. 188 


COURTS 
COMPLAINT OF ACTION OF JUDICIAL OFFICER NOT CONSIDERED BY, 
WHEN 
Plaintiff’s complaint that Judicial Officer did not give leave 
to file brief on particular point covered by stipulation 
would not be considered, where an opportunity for argu- 
ment was afforded in the district and reviewing court, 173 


Duty oFf, RELATIVE TO EXISTING RIGHTS AND OBLIGATIONS 
It is the duty of courts to administer rights and obligations 
as they exist, not as parties may choose to substitute 
others, 173 F. 2d 57 
JUDICIAL OFFICER’S REFUSAL TO ACCEPT STIPULATION AS FINAL, 
APPROVED BY 
Judicial Officer properly refused to accept as final a stipula- 
tion attempting to put a gloss upon milk regulation which 
had the force of law, 173 F. 2d 57 
JUDICIAL REVIEW 
Scope of, of milk order issued by Secretary, 77 F. Supp. 612- 
REPUDIATION OF AGREED INTERPRETATION OF REGULATION, AP- 
PROVED BY 
When a fair opportunity is given to meet any change of 
front which arises out of the repudiation of the agreed 
interpretation, the party who suffers from it has no 
ground for complaint, and this doctrine is especially 
reasonable when, as here, the repudiation is by a succeed- 
ing official who differs with his predecessor, 173 F. 2d 57-- 


REVIEW BY, OF ERRONEOUS STIPULATION 
Reviewing court would not hold defendant to stipulation 
indicating, contrary to court’s opinion, that operator of 
particular plant was not a “handler” within milk regula- 
tion, nor send the case back for further hearing, where 
stipulation did not mislead plaintiff, and the latter did 
not ask leave to prove any additional facts, 173 F.2d 67_-_ 163 
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CHARACTER OF SUBSTANTIAL EVIDENCE 
In a criminal prosecution for conspiracy to violate the Sher- 
man Anti-Trust Act by restraint of commerce, if evidence 
on which prosecution relies is entirely circumstantial, it 
must be of such character as to exclude every reasonable 
hypothesis except that of guilt, 90 F. Supp. 681 


ESTABLISHMENT OF CONSPIRACY BY CIRCUMSTANTIAL EVIDENCE 
In criminal prosecution for conspiracy to violate the Sherman 
Anti-Trust Act, conspiracy may be established by circum- 
stantial evidence, 90 F. Supp. 681 


FUNCTION OF COURT IN PASSING UPON MOTION FOR DIRECTED 
VERDICT OF ACQUITTAL IN CASES UNDER 

A trial judge in passing upon a motion for directed verdict 

of acquittal, must determine whether upon the evidence, 

giving full play to the right of the jury to determine 

credibility, weigh the evidence, and draw justifiable in- 

ferences of fact, a reasonable mind might fairly conclude 


guilt beyond a reasonable doubt, 90 F. Supp. 681 


MOTION FOR JUDGMENT OF ACQUITTAL 
In trial without a jury, a motion for judgment of acquittal 
at close of prosecution of case performs the same func- 
tions and is governed by the same considerations as is a 
similar notice at a trial by jury, 90 F. Supp. 681 


PRESUMPTION OF INNOCENCE 
In criminal prosecution for alleged conspiracy to violate the 
Sherman Anti-Trust Act by restraint of commerce in milk, 
defendants were presumed innocent throughout the trial, 
and prosecution had burden of proving guilt beyond a rea- 
sonable doubt, 90 F. Supp. 681 


SAFEGUARDS UNDER SHERMAN ANTI-TRUST ACT 

In criminal prosecution for alleged conspiracy to violate the 
Sherman Anti-Trust Act by restraint of commerce in milk, 
defendants were entitled to all rights and safeguards 
granted a defendant in a criminal case, and additional 
burden that must be borne by prosecution in a criminal case 
as compared with a civil action was on the government, 90 
F. Supp. 681 


SUBSTANTIAL EVIDENCE TO JUSTIFY SUBMISSION TO JURY 


In a criminal case, substantial evidence is required to justify 
submission to jury, and a mere scintilla of evidence is not 
enough, 90 F. Supp. 681 
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SUFFICIENCY OF INDICTMENT FOR VIOLATION OF SHERMAN ANTI- 
Trust AcT 

Indictment stated sufficient facts to charge a conspiracy be- 
tween an incorporated association of milk producers and 
distributors of milk and milk products to restrain trade in 
milk and milk products in the District of Columbia and be- 
tween the District and adjoining states in violation of the 
Sherman Anti-Trust Act by agreeing to buy only from an 
association so far as it is able to supply distributors’ needs, 
to fix prices at which distributors will buy and resell milk, 
to classify milk for price purposes according to use, to re- 
move from market excess milk and to suppress competition, 

179 F. 2d 426 


ESTOPPEL 
Effect of failure to prove business was conducted in reliance upon 
usage ,173 F. 2d 57 


FEDERAL ANTI-TRUST ACT 
PROVISIONS OF, NOT IMPLIEDLY REPEALED BY AGRICULTURAL MAR- 
KETING AGREEMENT ACT OF 1937 

The provisions of the Federal Anti-trust Act are not im- 

pliedly repealed, as respects agreements between and com- 

binations of producers and distributors of agricultural 
products, by the provisions of the Agricultural Marketing 
Agreement Act of 1937 which vests in the Secretary of 
Agriculture power to regulate the production and marketing 

in interstate commerce of agricultural products, 308 U. S. 


PROVISIONS OF, NOT MODIFIED BY CAPPER-VOLSTEAD ACT 
The provisions of the Federal Anti-trust Act are not modified, 
so as to exempt a co-operative agricultural organization and 
its officers and agents from prosecution on a charge of hav- 
ing conspired with other persons in restraint of interstate 
commerce, by the provisions of the Capper-Volstead Act 
authorizing producers of agricultural products to act to- 
gether in collectively processing, preparing for market, 
handling and marketing in interstate and foreign com- 
merce their products, to have marketing agencies in com- 
mon, and to make the necessary contracts and agreements 
to effect such purposes, and committing to the Secretary 
of Agriculture the power of regulation and visitation where 
he has reason to believe that any such association mon- 
opolizes or restrains interstate trade to such an extent that 
the price of any agricultural product is unduly enhanced, 


308 U. S. 188 





1704 CUMULATIVE INDEX-DIGEST AND SUBJECT-INDEX 9 A.D. 


OF COURT DECISIONS 


DECEMBER 1950 


AGRICULTURAL MARKETING AGREEMENT ACT OF 1937—Continued 


FEDERAL ANTI-TRUST LAWS 


AIM OF 
The federal anti-trust laws are not aimed solely against abuse 
of the power to restrain trade unreasonably, but are di- 
rected against the very existence of the power, 90 F. Supp. 


FINDINGS 
Conclusiveness of, made by administrative agency, 77 F. Supp. 612 


“FULL SUPPLY” CONTRACTS 
ILLEGALITY OF 
“Full supply” contracts, however legal they may be in other 
circumstances, are illegal when made for the purpose of 
eliminating and suppressing competition, 179 F. 2d 426__- 
ILLEGALITY OF, UNDER SHERMAN ANTI-TRUST ACT IN ABSENCE OF 
SUBMISSION TO REGULATION BY SECRETARY 
Where cooperative milk producers’ association withdrew its 
assent to a marketing agreement, and thereafter continued 
to enter into “full supply” contracts with distributors which 
contracts embodied the classification plan of the Secretary 
of Agriculture, held, such contracts were in effect agree- 
ments to fix prices in violation of the Sherman Anti-Trust 
Act, 90 F. Supp. 681 
LEGALITY OF, UNDER SHERMAN ANTI-TRUST ACT 
“Full supply” contracts between cooperative milk producers’ 
association and distributors, standing alone and containing 
no other provisions, were not illegal under the Sherman 
Anti-Trust Act providing that contracts in restraint of 
commerce between the states are illegal, 90 F. Supp. 681_- 


HANDLER 
DELIVERY TO 
Delivery of cream to an unapproved plant constitutes a de- 
livery to a “handler” under the regulation defining the word 
“handler” as one handling milk or cream received at an 
approved plant, 173 F. 2d 57 
STATUS OF, DETERMINED BY LOCATION OF APPROVED PLANT 
Where a purchaser receives cream in an unapproved plant, 
and takes it at once to an approved plant, such purchaser’s 
status as a handler of milk is to be determined by the loca- 
tion of the approved plant, 173 F. 2d 57 


INDICTMENT 
SUFFICIENCY OF 

An indictment charging that distributors over a two-year 
period engaged in combination and conspiracy in restraint 
of trade and commerce to raise, fix, and maintain prices 
for sale in the Cincinnati area of milk produced in Ken- 
tucky, Indiana, and Ohio was not vague and indefinite, 85 
F. Supp. 622 


Page 
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INDICTMENT AND INFORMATION 
ADMISSION OF FACTS ALLEGED IN 
Admission of facts alleged in indictments are admitted to be 
true on motions to dismiss indictment, 85 F. Supp. 622_-_-- 


FUNCTION OF 
The function of a bill of particulars is not to provide evidence, 
and such a bill will not be ordered where the information 
sought is within knowledge of defendants or is information 
which they have an equal opportunity with the government 
to discover, 85 F. Supp. 622 


INTERPRETATION OF REGULATION 
Repudiation of, by succeeding official who differs with his prede- 
cessor, held, valid, 173 F. 2d 57 


INTERROGATORIES 
FUNCTION OF 
The Office of interrogatories and production of records under 
the Rules of Civil Procedure is to aid the parties and the 
court in the orderly disposition of litigation but not to sup- 


ply information for the personal use of litigants, 77 F. 
Supp. 612 


INTERSTATE COMMERCE 
EFFECT OF MOVEMENT OF COMMODITY IN 
Commodities in interstate commerce remain in interstate com- 
merce until they reach the point where the parties originally 
intended that the movement should finally end, 85 F. Supp. 


FLow oF Fiumw MILK IN PRICE-FIXING CONSPIRACY AS CONSTI- 
TUTING 

Milk distributors’ sales to customers in the Cincinnati area oc- 
cur in the course of interstate commerce so as to make dis- 
tributors’ price-fixing conspiracy illegal under the Sherman 
Anti-Trust Act, where the flow of fluid milk from producers 
in Kentucky and Indiana through distributors to consumers 
is a continuous day by day flow, and producers and distribu- 
tors both expect that milk sold to distributors will be trans- 
ported to Ohio and will be immediately sold by distributors, 

85 F. Supp. 622 


MARKET ADMINISTRATOR 
ACTIONS OF, AS AGENT OF SECRETARY 
The local market administrator is acting as the agent of the 
Secretary of Agriculture in performing the functions of his 
office, and has no real discretion with regard to the issu- 
ance of an order, Roberts et al v. Aplin (U.S.D.C., D. Mass.) 


Page 


1522 


1384 








9A 


1706 CUMULATIVE INDEX-DIGEST AND SUBJECT-INDEX 9 A.D. 
OF COURT DECISIONS 


DECEMBER 1950 
AC 


AGRICULTURAL MARKETING AGREEMENT ACT OF 1937—Continued on 


MARKET ADMINISTRATOR—Continued Page 
ACTIONS OF, WITHIN DISCRETION OF SECRETARY 

While the acts complained of are the acts of the market ad- 
ministrator located in Boston, these acts are being per- 
formed at the direction of the Secretary of Agriculture to 
whom Congress has delegated the authority of issuing an 
amendment order under certain condition, Roberts et al. v. 

te US Ag Ae ORG on icin near ewatcwncneene 1384 


MARKETING AGREEMENTS 
EXEMPTION FROM ANTI-TrusT LAWS “NO 
The Congress expressly authorized in the Agricultural Mar- 
keting Agreement Act the making of marketing agreements, 
with prices to be fixed on the basis of some formula, and 
exempted such agreements from the anti-trust laws, but, in 
order to safeguard the public, it required that persons enter- 
ing into such marketing agreements should submit them- 
selves to regulation by the Secretary of Agriculture, 90 


Pe; OR i ome ccanacaimcdaemaemamdaat 1499 ORD 

MOTION J 
EFFECT OF FAILURE TO MOVE 

Dismissal of action for failure to move for substitution of yi 


party within prescribed period under Rule 25(d) of the 
Rules of Civil Procedure, John E. Rosasco Creameries, Inc., 
v. Anderson, See’y of Agriculture (U.S.D.C., S.D.N.Y.)---- 1054 


MOTION FOR JUDGMENT 
GRANT AND DENIAL OF 
Where, in a criminal prosecution by the United States for 
an alleged conspiracy to violate the Sherman Anti-Trust 
Act by restraint of commerce in milk, the defendant moved 
for a judgment of acquittal, the District Court held that 
the evidence was insufficient to justify a conviction with 
respect to some of the defendants, and that as to the re- 
maining defendants, the proceeding would be limited to the 
: : 5 ; PART 
subject of full supply contracts embodying a price classi- 
fication plan, and the court granted the motion in part and 
Gentes itn Part, C0 f, CUD. Vela. nocn cw cascaecncscses 1498 


MOTION TO DISMISS 


GRANTING OF, FOR LACK OF JURISDICTION 
Defendant’s motion to dismiss for lack of jurisdiction granted 
on the ground that the Secretary of Agriculture is an in- 
dispensable party to the action and has not been served 
with process in this district, Roberts et al. v. ‘Aplin (U.S. 
ED oi i ae Sard eelin teed a amem Am 1384 
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MOTIONS TO DISMISS INDICTMENTS 


DENIAL OF 
Where under indictment for engaging in a conspiracy to fix 


distributors’ prices for sale in the Cincinnati area of milk 
produced in Kentucky, Indiana, and Ohio, defendants moved 
to dismiss the indictment on the ground that the conspiracy 
did not involve interstate commerce, the court dismissed the 
motions on the ground that the fixing of the prices as alleged 
in the indictment constituted a direct restraint on interstate 
Combatebe: GRO: Bit: Gps 52. 5s a eee 


“NOT A HANDLER” 


CONSTRUCTION OF PHRASE 
The phrase “not a handler” must be construed as not a 


“handler anywhere” rather than a mere redundant interpre- 
tation that would add nothing to the regulation defining 
the word “handler” as one handling milk or cream received 
at an-approved: plant, 173 F. 2d STi... 2a wn ncn ccee 


ORDER NO. 75 (CLEVELAND, OHIO) 


JUDICIAL REVIEW 
Scope of, of milk order issued by Secretary, 77 F. Supp. 612- 


MILK REGULATED UNDER, AS AFFECTING INTERSTATE COMMERCE 
Where plaintiffs contended that the amount of milk in inter- 


PARTIES 


state commerce is so small in comparison to the total 
amount of milk regulated that Order No. 75, regulating the 
price paid to milk producer in the Cleveland, Ohio Market- 
ing Area, is an exercise of power not authorized by the act, 
or if the act be construed to authorize the Order, then, the 
act so construed is unconstitutional, the District Court held, 
that the Order was valid because the handling of milk di- 
rectly affected interstate commerce, though receipts of milk 
in the marketing area from out-of-state sources was less 
than one per cent, where 2,303,910 pounds of milk were an- 
nually involved in interstate commerce, 87 F. Supp. 119_--- 


DISMISSAL OF COMPLAINT FOR FAILURE TO SUBSTITUTE PARTY 
Where defendant moved for an order dismissing the action 


herein on the ground that it has abated because plaintiff 
failed to secure a substitution of the present Secretary 
of Agriculture of the United States in place and instead 
of the designated defendant, the former Secretary of Agri- 
culture, as required under Rule 25(d) of the Federal Rules 
of Civil Procedure, and the plaintiff cross moved for an 
order of substitution of the party plaintiff, it is ordered 
that, since the six months’ period, under Rule 25(d), within 


Page 


1516 


152 


666 


737 
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DISMISSAL OF COMPLAINT FOR FAILURE TO SUBSTITUTE PARTY—Cont. 
which a motion could have been made has expired, this ac- 
tion should be dismissed, as abated, and that plaintiff’s cross 
motion be denied, and that plaintiff’s complaint be dis- 
missed with costs as taxed, John E. Rosasco Creameries, 
Inc. v. Anderson, See’y of Agriculture (U.S.D.C. S.D.N.Y.) 


PRICE-FIXING 


VIOLATION OF SHERMAN ANTI-TRUST ACT 
Price-fixing is illegal per se in violation of the Sherman Anti- 
Trust Act, 85 F. Supp. 622 


PRODUCTION OF RECORDS 
Function of, under Rules of Civil Procedure, 77 F. Supp. 612---- 


“PURCHASED” 
INAPPLICABILITY OF TERM USED IN REGULATION 
In interpreting the regulation relative to milk “delivered as 
cream to a purchaser”, the general definition of “purchased” 
as meaning “acquired for marketing” is inapplicable, 173 F. 


RESTRAINTS OF TRADE 
Effect of license under Agricultural Marketing Agreement Act 
of 1937, 308 U. S. 188 


Provisions of Federal Anti-Trust Act not impliedly repealed by 
Agricultural Marketing Agreement Act of 1937, 308 U. S. 188- 


Provisions of Federal Anti-Trust Act not impliedly repealed by 
Capper-Volstead Act, 308 U. S. 188 


RULE 25 (d) OF RULES OF CIVIL PROCEDURE 
Dismissal of action under, for failure to substitute party, John E. 
Rosasco Creameries, Inc. v. Anderson, Sec’y of Agriculture (U.S. 
BG oe one ada eau eee sence cnaheeasaessans 


RULES OF CIVIL PROCEDURE 
Function of interrogatories under, 77 F. Supp. 612 
Production of records under, 77 F. Supp. 612 


SECRETARY OF AGRICULTURE 


Dismissal of action for failure to move for substitution of desig- 
nated name of, within prescribed period under Rule 25(d) of 
Rules of Civil Procedure, John E. Rosasco Creameries, Inc. v. 
Anderson, Sec’y of Agriculture (U.S.D.C.S.D.N.Y.) ~-..-.---- 


Page 
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749 


754 
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ACTIVITY NoT CONSTITUTING CONSPIRACY TO FIX PRICES IN VIOLA- 
TION OF 

Where on one occasion when a competitor of one of the asso- 
ciation’s distributors of milk reduced its retail prices, the 
cooperative milk producers’ association temporarily com- 
mitted itself to a price that would enable that distributor 

to withstand competition, the District Court held that such 
activity can hardly constitute a conspiracy to fix prices in 
violation of the Sherman Anti-Trust Act, 90 F. Supp. 681_- 


COMBINATION TAMPERING WITH PRICE STRUCTURES UNLAWFUL 
UNDER 

Any combination which tampers with price structures is en- 

gaged in an unlawful activity. Even though the members 

of the price-fixing group were in no position to control the 

market, to the extent that they raised, lowered, or stabilized 

prices, they would be directly interfering with the free play 

of market forces in violation of the Sherman Anti-Trust 

Act, and the government need not show or allege that prices 

have been “raised and maintained at ‘high arbitrary and 
noncompetitive levels.’” 179 F. 2d 426 


EVIDENCE FAILING TO ESTABLISH CONSPIRACY IN VIOLATION OF 

Where the Government offered in evidence lists of prices 
charged by defendant-distributors to their consumers and 
contended that the prices were changed by all of them on 
the same day and by the same amount, and sought to draw 
an inference that this was done by defendants in concert, 
the court held that the evidence failed to show a conspiracy 
to violate the Sherman Anti-Trust Act by restraint of com- 
merce in milk, 90 F. Supp. 681 


EVIDENCE FAILING TO ESTABLISH VIOLATION OF 
The fact that price fixed by cooperative milk producers’ as- 
sociation was announced at the meeting at which all dis- 
tributors buying from that association were present instead 
of to each distributor separately did not establish a con- 
spiracy to violate the Sherman Anti-Trust Act by restraint 
of commerce in milk, 90 F. Supp. 681 


ILLEGALITY OF PRICE-FIXING UNDER 

A price-fixing conspiracy which has a substantial effect on 
interstate commerce is illegal under the Sherman Anti-Trust 
Act whatever the amount of the interstate commerce, 85 F. 
Supp. 622 

Price-fixing agreements are unlawful per se under the Sher- 
man Anti-Trust Act and no showing of so-called competitive 
abuses or evils which those agreements were designed to 
eliminate or alleviate may be interposed as a defense, 179 
F, 2d 426 
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IMMATERIALITY OF AMOUNT OF INTERSTATE TRADE INVOLVED IN 
VIOLATION OF 
Complete monopoly is unnecessary. The amount of interstate 
trade affected by the conspiracy is immaterial in determin- 
ing whether a violation of the Sherman Anti-Trust Act has 
been charged in the complaint, 179 F. 2d 426 


ORDER OF SECRETARY OF AGRICULTURE AS NOT GRANTING IMMUNITY 
FOR CONSPIRACY TO FIX PRICES 
An order of the Secretary of Agriculture under the Agricul- 
tural Marketing Agreement Act, relating to prices paid to 
producers of milk and having nothing to do with prices 
charged by distributors to wholesale and retail customers 
and designed to insure an adequate milk supply does not 
grant immunity from the Sherman Anti-Trust Act, for con- 
spiracy of distributors to fix prices of fluid milk sold at re- 
tail and wholesale, 85 F. Supp. 622 
SUFFICIENCY OF INDICTMENT UNDER 


An indictment charging conspiracy of distributors in the Cin- 
cinnati area to fix the price of fluid milk and alleging that 


increases in the price of milk sold to consumers reduced 
the volume of milk purchased by consumers and so reduced 
the quantity of milk purchased by distributors from pro- 
ducers in Kentucky, Indiana, and Ohio alleged facts and not 
legal conclusions and sufficiently showed a substantial eco- 
nomic effect on interstate commerce to state an offense un- 
der the Sherman Anti-Trust Act, 85 F. Supp. 622 1516 


VIOLATION OF, BY COOPERATIVE ASSOCIATION 
Although the Capper-Volstead Act and the Clayton Act give 
some privileges to combinations of agricultural producers, 
a combination of producers and distributors to eliminate 
competition and fix prices at successive stages in the mar- 
keting of an agricultural product is not privileged, 179 F. 


VIOLATION OF, BY COOPERATIVE ASSOCIATION 
Where a cooperative association of farmers shipping to the 
District of Columbia milk shed acted as exclusive sales 
agents for members and marketed milk shipped by them, 
the association did not violate the Sherman Anti-Trust Act 
providing that combinations in restraint of interstate com- 
merce are illegal, even if in so doing association fixed prices 
and restrained trade, but its immunity ended where the asso- 
ciation commenced to act in concert with others who were 


not farmers, 90 F. Supp. 681 
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DECEMBER 1950 


AGRICULTURAL MARKETING AGREEMENT ACT OF 1937—Continued 


SHERMAN ANTI-TRUST ACT—Continued Page 

VIOLATION OF, BY COOPERATIVE ASSOCIATION IN ABSENCE OF ORDER 
OR MARKETING AGREEMENT 

Alleged conspiracy between an incorporated association of 
milk producers and distributors to restrain trade in milk 
and milk products in the District of Columbia, and between 
the District and adjoining states was not privileged under 
the Agricultural Marketing Agreement Act, where neither 
the fixing of prices according to use nor any other feature 
of alleged conspiracy was covered by any order of the Sec- 
retary of Agriculture or agreement to which he was a party, 
IG Re Alen Sk awasieen nena aoe en Sees 



















STATUTES 


CONSTRUCTION AND INTERPRETATION 
Choice of reasonable construction of regulation, 173 F.2d 57. 164 


Construction of phrase “not a handler”, 173 F. 2d 57_------- 162 
Construction of word “purchased”, 173 F. 2d 57------------ 162 


EFFECT GIVEN TO Two ACTS ON SAME SUBJECT 
Where there are two acts upon the same subject effect is to 









be given to both if possible, 308 U. S. 188-_-------------- 750 
Meaning of phrase delivery to “handler”, 173 F. 2d 57_----- 163 
Repeals by implication not favored, 308 U. S. 188_----------- 750 






Repudiation of agreed interpretation by succeeding official 
who differs with his predecessor, held, valid, 173 F.2d 57-- 165 


Test of reasonable construction of regulation, 173 F. 2d 57-- 










STIPULATION 
Judicial Officer’s refusal to accept as final, approved by court, 173 











SUBSTITUTION OF PARTY 
Dismissal of action for failure to move for, within prescribed 
period under Rule 25 (d) of the Rules of Civil Procedure, John 

E. Rosasco Creameries, Inc. v. An¢lerson, Sec’y of Agriculture 
CURSE o2e sete os eae een 










TRIAL DE NOVO 
Review of milk order required by the act not in the nature of, 
Te ee Ns GRR. 35. oe ice. Set eee ee eee 666 









USAGE 
Reliance upon, in administrative interpretation useful, 173 F. 2d 57 
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PACKERS AND STOCKYARDS ACT, 1921 


COMMON LAW Page 


Duty of agent under Packers and Stockyards Act, 1921, to serve 
all indiscriminately contrasted with duty of agent under, 89 F. 


COURTS 


SUPREME CouRT DECISION FOLLOWED BY FEDERAL COURT 
Erie R. Co. v. Tompkins, 304 U. S. 64, 89 F. Supp. 317 


ESTOPPEL 


ACTION OF SELLER AS CONSTITUTING 

Where seller of cattle clothed buyer with all indicia of owner- 
ship by delivery to buyer a “truck billing” naming con- 
signor as seller ‘care of’ buyer, and seller took no steps to 
void title which passed to buyer until after buyer had resold 
the cattle to an innocent purchaser and the consignee turned 
the purchaser’s money over to buyer, it is held that (1) 
seller could not hold the innocent consignor liable because 
buyer had given a worthless check in payment of the pur- 
chase price; and (2) Nebraska’s Supreme Court’s decision 
that the title to the cattle passed to buyer was binding on 
Nebraska federal court, 89 F. Supp. 317 


PACKERS AND STOCKYARDS ACT, 1921 
Duty of consignor under, to serve all indiscriminately, 89 F. Supp. 


PRINCIPAL AND AGENT 
Duty oF LICENSED CONSIGNOR UNDER PACKERS AND STOCKYARDS 
AcT, 1921, To SERVE ALL INDISCRIMINATELY 

One licensed under the act is under a duty to serve all with- 
out difference or discrimination, in contrast with the com- 
mon law rule holding the agent liable if he chooses to 
assist, even unknowingly, his principal in the perpetration 
of a fraud upon a third person, the reason being that the 
agent, under the common law, is free to choose whom he 

wishes to serve as his principal, 89 F. Supp. 317 


LIABILITY OF INNOCENT AGENT 
An agent is liable to the true owner for conversion where he 
receives from his principal property to which his principal 
has no right, and does not turn over the property or its 
proceeds to the true owner, though, generally, the agent’s 
good faith and ignorance of the true ownership are no de- 
fense, it is a defense that the agent was misled by the 
owner, 89 F. Supp. 317 
An agent who, without notice of fraud, sells goods, title to 
which his principal has obtained by fraud, is not liable to 
the defrauded owner, 89 F, Supp. 317 
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PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 


ACCEPTANCE 


FAILURE TO NoTiIFY SELLER OF REJECTION OF PRODUCE WITHIN 
LIMITATION PERIOD AS CONSTITUTING 


Where the regulations issued under Perishable Agricultural 
Commodities Act provided that failure to notify seller of 
rejection of produce within 24 hours constituted an ac- 
ceptance thereof, failure of buyer of peas to give notice of 
rejection for more than 24 hours thereby constituted an ac- 
ceptance of the goods within the Pennsylvania Statute of 
Frauds so as to permit recovery of reparation under the 
Perishable Agricultural Commodities Act, even though the 
Pennsylvania statute was regarded as substantive in effect 
as the Federal rule supersedes that of the state statute, 
Be Te CR i coe a eee eyo eee 


ADMINISTRATION OF JUSTICE 


Conduct of jurors and counsel considered in interest of, 89 F. 
Pee 8 ne icin See eh oe a ee en ee 


APPEAL 


PERSONAL SERVICE OF NOTICE oF, NoT REQUIRED 


Where respondent-appellant proved the mailing of a copy of 
the notice of appeal to the complainant, a nonresident, by 
registered mail, the court held that personal service by the 
United States Marshall upon complainant was not required 
under the Perishable Agricultural Commodities Act, 1930, 


APPEAL FROM REPARATION ORDER 


FINDINGS OF FACT AND ORDER OF SECRETARY PRIMA FACIE CASE 


The prima facie case made out by findings and order of the 
Secretary will prevail in Federal Court unless overcome by 
evidence in this court submitted by the defendant, but on 
the trial of this appeal the appellant has not put in evidence 
sufficient probative value to overcome the prima facie case, 
Handler Produce Company v. McPeters (D.C.U.S.S.D.IIl1.) - 


FINDINGS OF FACT AND ORDER OF SECRETARY APPROVED BY COURT 
PRIMA FACIE EVIDENCE 

Section 499g (c) which defines the jurisdiction and pro- 
cedure of the court in an appeal from a reparation order 
states “... such suit in the District Court shall be a trial 

de novo and shall proceed in all respects like other civil 

suits for damages, except that the findings of fact and 
order or orders of the Secretary shall be prima facie evi- 
dence of the facts therein states .. .”, but in order to make 

out such a prima facie case, the findings of fact and the 


Page 


1273 


415 


531 


1145 
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PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 


APPEAL FROM REPARATION ORDER—Continued 
FINDINGS OF FACT AND ORDER OF SECRETARY APPROVED BY COURT 
PRIMA FACIE EvipENCE—Continued 
order of the Secretary must be supported by substantial evi- 
dence, and it is the opinion of the Court that there was such 
substantial evidence upon which the Secretary based his 
findings of fact and order. Handler Produce Company v. 
Berets CO TS Ball, oink ih ccbcewcawwn nd 


APPEAL FROM SECRETARY’S ORDER 


Nature of proceeding in District Court involving Secretary’s order 
is not an appeal or review, but a proceeding de novo, 87 F. Supp. 


APPEALS 
APPLICABILITY OF STATE STATUTE OF FRAUDS TO CONTRACT OF 
PURCHASE AND SALE UNDER PACA AcT 

Where defendant appealed from a judgment of the District 
Court in favor of the plaintiff, the Court of Appeals held 
that the Statute of Frauds of Pennsylvania was not applic- 
able either to invalidate the contract for sale of the peas or 
to preclude recovery of reparation under the Perishable 

Agricultural Commodities Act, 183 F. 2d 524 


RIGHT TO SUBMIT VIEWS WITH RESPECT TO QUESTIONS DEEMED 


DECISIVE 
Where defendant appealed from a judgment of the District 
Court in favor of the plaintiff, the Court of Appeals held 
that the parties were entitled to submit their views in briefs 
and oral argument, with respect to questions deemed de- 
cisive, 181 F. 2d 345 


ATTORNEY’S FEE 
Reasonable amount allowed attorney for complainant defending 
respondent’s appeal from Secretary’s reparation order, 87 F. 
Supp. 124 


BREACH OF CONTRACT 
Facts showing lack of, 82 F. Supp. 488 


CALIFORNIA LAW 
ILLEGALITY OF CONTRACT UNDER 
A contract which has an unlawful object is illegal and void 
under California law, 89 F. Supp. 962 


CONTRACT OF PURCHASE AND SALE 
EFFECT OF ACCEPTANCE OFFER BY TELEPHONE IN PENNSYLVANIA 
Acceptance by telephone in Pennsylvania of an offer made in 
New York to sell carloads of fresh peas, held, resulted in 
a Pennsylvania contract, 181 F. 2d 345 


Page 
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CONTRACT OF PURCHASE AND SALE—Continued Page 
EFFECT OF FAILURE TO COMPLY WITH STATUTE OF FRAUDS 

On an appeal from a reparation order of the Judicial Officer, 
under the Perishable Agricultural Commodities Act, 1930, 
the district court, after hearing de novo, held that the 
evidence did not justify the buyer’s refusal to accept the 
tendered carload of garlic on the ground that it was not of 
the kind and quality ordered, but, since the carload of garlic, 
purchased under an oral agreement, was worth more than 
$500.00, none of which was accepted by the buyer, the 
agreement was not enforceable under the Pennsylvania 
Statute of Frauds, in the absence of payment of anything 
in earnest to bind the contract, or in part payment, or any 
written memorandum of agreement signed by the buyer, 

a Bec i ec es eg 758 


ILLEGALITY OF, UNDER EMERGENCY PRICE CONTROL ACT 
Where the contract for sale of 3 carloads of grapes provided 
for a price consisting of the fixed price of grapes and an 
added procurement charge of the seller’s agent in excess 
of the maximum ceiling price established under the Emer- 
gency Price Control Act, the Court held that such contract 
is: illegal and void, 80 F. Supp. 962~......25 soon n-ne 1385 


INAPPLICABILITY OF SECTION 1599 OF CALIFORNIA CIVIL CODE TO 

Section 1599 of the California Civil Code providing that 
“where a contract has several distinct objects, of which one 
at least is lawful, and one at least is unlawful, in whole or 
in part, the contract is void as to the latter and valid as 
to the rest”, is inapplicable to an illegal contract for sale 
of 3 carloads of grapes for a price consisting of the fixed 
price of the grapes and an added procurement charge of 
seller’s agent in excess of the maximum ceiling price estab- 
lished under the Emergency Price Control Act, 89 F. Supp. 
G06 25 beech oboe tne ete ence eee 1385 


CONTRACTS 
INTERPRETATION OF 

Under Pennsylvania Conflict of Laws rule, interpretation of 
a contract in diversity cases is determined by the law of 
the place of contracting, but this rule would be subject to 
the provisions of the Perishable Agricultural Commodities 
Act where jurisdiction does not arise through diversity, 
SO: B: Bap. SO osss no ceo es ckte spelen drab daes 407 


ILLEGALITY OF, UNDER CALIFORNIA LAW 
Under the California law, controlling in this case, a contract 


which has an unlawful object is illegal and void, 89 F. Supp. 
OOD ccdiwecssacdudases ctbisaencitee sdiened ca chelchentaenendaiicdeinen auntie 1885 
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COSTS Page 
Allowance of, to complainant defending respondent’s appeal from 
Secretary’s reparation order, 87 F. Supp. 124 


COURTS 


CONFLICT OF LAWS 

Supremacy of Federal Law 
While the validity of contracts to sell perishable agri- 
cultural commodities in interstate commerce is to be 
determined by the federal act and the regulations is- 
sued under it to the extent that they are applicable, the 
law of the state the rules of which would be applicable 
under the conflict of laws continues to be applicable to 
the determination of the question of validity to the ex- 
tent that the federal act and regulations do not provide 

a rule for its solution, 183 F, 2d 524 


CUSTOM AND USAGE 


BURDEN OF PROOF AS TO EXISTENCE OF 
One who would establish a custom or usage has the burden 


of proving it by evidence so clear, uncontradictory and dis- 
tinct as to leave no doubt as to its nature and character, 
89 F. Supp. 580 


PROOF OF EXISTENCE OF 
The existence of a usage or custom can only be proved by 
numerous instances of actual practices, and not by the 
opinion of a witness, 89 F. Supp. 580 


DAMAGES 
MEASURE OF, BASED ON RESALE OF COMMODITY 
In the absence of a market value standard, a vendor of goods 
which the purchaser declines to accept under his contract is 
entitled to the difference between the contract price and the 
amount realized by the vendor through a resale made in 
good faith with diligent effort, 89 F. Supp. 580 


The District Court ordered judgment to be entered against 
respondent in favor of complainant for the amount of the 
difference between the sale price of the produce and the 
net sum realized on resale, for costs, and for reasonable 


attorney’s fee, 87 F. Supp. 124 


DE NOVO PROCEEDING 
EFFECT OF EVIDENCE FAILING TO OVERCOME PRIMA FACIE CASE ON 
Where the Secretary of Agriculture entered a reparation 
award with respect to a claim for refusal to accept the 
produce in favor of Alexander Marketing Company, com- 
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PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 


DE NOVO PROCEEDING—Continued Page 


EFFECT OF EVIDENCE FAILING TO OVERCOME PRIMA FACIE CASE 
oN—Continued 

plainant, against Harrisburg Daily Market, respondent, who 
appealed the case, the District Court sustained the Secre- 
tary’s order for complainant and held that the evidence 
submitted by respondent did not overcome the prima facie 
case made out by complainant and, notwithstanding the 
proceeding in the District Court is not in the nature of an 
appeal from, or review of, the Secretary’s determination, 
but is a proceeding de novo, 87 F. Supp. 124 


EMERGENCY PRICE CONTROL ACT 


ILLEGALITY OF CONTRACT OF PURCHASE AND SALE IN VIOLATION OF 


A contract for sale of 3 carloads of grapes for a price con- 
sisting of the fixed price of the grapes and an added pro- 
curement charge of seller’s agent is in excess of the maxi- 
mum ceiling price established under the Emergency Price 
Control Act, and therefore, is illegal, 89 F. Supp. 962 


EVIDENCE 


EFFECT OF FAILURE TO OVERCOME PRIMA FACIE CASE 


The evidence submitted by the respondent in this case, the 
District Court held, did not overcome the prima facie case 
made out by complainant before the Secretary of Agri- 
culture to the effect that the tomatoes in question were 
federally inspected at shipping point, at which time they 
were certified to be U. S. No. 1 grade and in suitable 
shipping condition, as required by the terms of the contract 
between the parties, 87 F. Supp. 124 


Facts showing lack of breach of contract, 82 F. Supp. 488 


Findings of fact and the order of the Secretary must be sup- 
ported by substantial evidence in an appeal from a reparation 
order, Handler Produce Company v. M. A. McPeters 


UNCONTRADICTORY TESTIMONY RAISES QUESTION OF FACT, WHEN 
Even if the rule prevails in the Federal courts that a wit- 
ness’s uncontradicted testimony must be accepted as true, 
where a witness has an interest, the believability of the 
witness’s testimony remains a question of fact for the jury, 

89 F. Supp. 580 


FINDINGS OF FACT AND ORDER OF SECRETARY 


Prima facie evidence in an appeal from a reparation order, Hand- 
ler Produce Company v. M. A. McPeters 
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PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 


FINDINGS OF SECRETARY Page 


PRIMA FACIE CASE MADE OUT BY 

A prima facie case made out by the findings of the Secretary 
of Agriculture must prevail in this court unless overcome 
by evidence submitted by the parties, notwithstanding the 
proceeding in this court is not in the nature of an appeal 
from, or review of determination, but is a proceeding de 
novo, 89 F. Supp. 580 




































- JURORS 


Conduct of, and counsel considered in interest of administration 
of justice, Civil Action No. 6866 


LAW OF SALES 


Perishable Agricultural Commodities Act was not intended to re- 
peal, or to destroy rights and liabilities of contracting parties 
under, 89 F. Supp. 580 


NEW TRIAL 


IRREGULARITIES IN CONDUCT OF JUROR OR COUNSEL AS AUTHORIZING, 
WHEN 

A new trial should not be granted because of irregularities 

in the conduct of a juror or counsel unless it is made to 

appear that the alleged misconduct was prejudicial to one 

of the party litigants, 89 F. Supp. 580__---_------------- 


NORMAL DETERIORATION LOSSES 


BUYER ASSUMING RISK OF, ARISING IN TRANSIT 

Since title and risk pass to the buyer at the point of ship- 
ment under a sale, such as existed in this case, f.o.b. ship- 
ping point, if the goods met the contract requirements at 
the point of shipment, any normal deterioration losses 
which arose in transit would fall upon the buyer, 89 F. 
ON a a ie a et a i 














NOTICE OF APPEAL 
Registered mail proper medium for, 9 F. R. D. 248__-_---------- 


PENNSYLVANIA STATUTE OF FRAUDS 
APPLICABILITY OF, TO CONTRACT OF PURCHASE AND SALE UNDER 
PACA 
In the reparation proceeding before the Secretary of Agri- 
culture from which the appeal to the court below was taken 
§ 4 of the Uniform Sales Act of Pennsylvania was not ap- 
plicable either to invalidate the contract between the parties 
out of which the controversy arose or to deny the appellee 
the right to file his complaint with the Secretary and to 
secure a reparation order, 183 F. 2d 524_____-.---------.. 1278 


Effect of failure to comply with, in oral agreement, 82 F. Supp. 488 
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PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
PROCEEDINGS UNDER, EXCEPTED FROM FEDERAL RULES OF CIVIL 
PROCEDURE 

The Perishable Agricultural Commodities Act, 1930, as 
amended, (7 U. S. C. A. Section 499g (c)), excepts the 
proceedings under the act from the Federal Rules of Civil 
Procedure with respect to the manner of commencement of 

th proceedings required by Rule 81 (a) (4). 9 F. R. D. 

a alae ee eg oat ae 


REARGUMENT 
QUESTION OF EFFECT OF STATE STATUTE OF FRAUDS 
Where the question of effect of the Pennsylvania statute of 
frauds on proceedings under the Perishable Agricultural 
Commodities Act was decisive but the issue had not been 
developed by the parties, the Court of Appeals sua sponte 
would order reargument, 181 F. 2d 345_-___-__--__-_--_- 


REJECTION OF COMMODITY 
Rejection of shipment not unlawful altogether but unlawful if 
rejection “without reasonable cause,” 89 F. Supp. 580_------- 


REMEDIES 
GRANT OF, BY PERISHABLE AGRICULTURAL COMMODITIES ACT 
The Perishable Agricultural Commodities Act intends to grant 
a new remedy which is not dependent upon but in addition 
to such other remedies as may be available to the parties at 
common law or by the statute of any state, 183 F. 2d 524_- 


MEANING OF TERM UNDER SECTION 5 OF THE PERISHABLE AGRICUL- 
TURAL COMMODITIES ACT 

The contention that the term “remedies” as used in § 5 (b) 
of the Perishable Agricultural Commodities Act is not lim- 
ited to rights of procedural nature but includes also sub- 
stantive rights is unacceptable as the term “remedies” used 

in the provision of the Perishable Agricultural Commodities 

Act that methods of enforcement provided therein should 

not abridge existing “remedies” refers to rights of a pro- 
cedural nature, as term “remedy” applies to the means em- 
ployed to enforce a right or redress an injury, 183 F. 2d 524 


SEALED VERDICT 
JuRoRS Not CONCLUDED BY 
Jurors are not concluded by a sealed verdict, which is only an 
informal memorandum not a part of a record, and from 
which any of them have a right to dissent when the verdict 
is rendered in open court. It is only the oral verdict, when 
received and recorded by the court, which constitutes a 
valid and legal verdict, 89 F. Supp. 580_.-.------------- 


Page 
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PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 


SECTION 499g (c) OF ACT 
Defining the jurisdiction and procedure of the court in an appeal 
from a reparation order, Handler Produce Company v. M. A. 
McPeters 


SERVICE OF NOTICE OF APPEAL 
Registered mail proper medium for, 9 F. R. D. 248 


- STATUTE OF FRAUDS OF PENNSYLVANIA 


APPLICABILITY OF PROCEDURAL LIMITATIONS OF, TO SUIT FOR REPA- 
RATION UNDER PERISHABLE AGRICULTURAL COMMODITIES ACT 

The procedural limitation upon suits imposed by Pennsylvania 
Statute of Frauds was not applicable to suit for reparation 
under the Perishable Agricultural Commodities Act by 
virtue of force of Pennsylvania statute, but only insofar 
as the federal act had adopted it as a limitation upon the 
federal remedy, since District Court’s jurisdiction arose 
under the act and not by virtue of diversity of citizenship, 

183 F, 2d 524 


APPLICABILITY OF, TO CONTRACT OF PURCHASE AND SALE UNDER 


PERISHABLE AGRICULTURAL COMMODITIES ACT 
Since the Pennsylvania Statute of Frauds does not render 
void Pennsylvania contracts which violate its terms but 
merely denies enforcement of such contracts in the Penn- 
sylvania courts it follows that the contract between the 
parties herein was not void under that statute, 183 F. 2d 524 


CONSTRUED BY APPELLATE COURT AS PROCEDURAL 

The provision of Pennsylvania Statute of Frauds that con- 
tract to sell or sale of goods of value of $500 or more shall 
not be enforceable in absence of acceptance of part of goods, 
giving something in earnest to bind the contract or signing 
of a written memorandum is procedural in denying a 
remedy for enforcement of such contracts, but does not 
render them void for all purposes, 183 F. 2d 524 


STATUTE OF FRAUDS OF STATES 
APPLICABILITY OF, TO CONTRACTS OF PURCHASE AND SALE OF 
PERISHABLE AGRICULTURAL COMMODITIES 

Since the Perishable Agricultural Commodities Act and the 
regulations thereunder do not provide any rule with re- 
spect to whether or not a contract to sell perishable agri- 
cultural commodities must be in writing, the statutes of 
frauds of the various states remain applicable to such con- 

tracts, 183 F 2d 524 


SUBSTANTIVE EFFECT OF, RENDERING PAROL CONTRACT VOID UPON 

CONTRACT UNDER CONFLICT OF LAWS 
If the applicable state statute of frauds has the substantive 
effect of rendering a parol contract wholly void it would 
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PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 


STATUTE OF FRAUDS OF STATES—Continued Page 


SUBSTANTIVE EFFECT OF, RENDERING PAROL CONTRACT VOID UPON 
CONTRACT UNDER CONFLICT oF LAws—Continued 
have the same effect upon a contract to which it was ap- 
plicable under conflict of laws principles to sell perishable 
agricultural commodities in interstate commerce. The neces- 
sary result in such a case would be that rejection by the 
buyer of commodities purchased under the void contract 
would not be a case of unfair conduct under the federal act 
or give a right on the part of the seller for reparation 
therefor under the act, 188 F. 2d 624.................-.. 


SUITABLE SHIPPING CONDITION 
Meaning of term, SP 9: Sann. S60. 655 sc cs ccocscse a... 
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SUGAR ACT OF 1948 










“ABILITY TO MARKET” 
Proper micasure. ag to, 200 U.S. 604........ ~~... on cnccn nce 









ADMINISTRATIVE LAW 
ADMINISTRATIVE ACTION 
Scope of judicial review of, 388 U.S. 604_-_--------_------ 269 


JUDICIAL REVIEW 
Scope of, of administrative action, 338 U.S. 604_-__-.------ 











COMMERCE 


DvuE PROCESS 
Commerce Clause 
Resort to the commerce clause does not preclude a con- 
sideration of the standards of due process, 338 U.S. 










Geographic uniformity of regulation not imposed by commerce 
Cen, DOW Ui Mi CG vie spastic nsan he aceasta 







COMMERCE CLAUSE 
SCOPE OF 

New problems generated by market controls are not outside 

the comprehensive scope of the Commerce Clause, 338 U.S. 












CONSTITUTIONAL LAW 
DUE PROCESS 

Sugar Act of 1948 not violative of the due process clause of 

the Fifth Amendment to the Federal Constitution, 338 U.S. 
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COURTS Page 
Scope of judicial review by, of administrative action, 338 U.S. 


VALIDITY OF ACTS OF CONGRESS 
Scope of Review : 

Since Congress fixed the quotas on a historical basis it 
is not for the Supreme Court to reweigh the relevant 
factors and, perchance, substitute its notion of expedi- 
ency and fairness for that of Congress, and this is so 
even though the quotas thus fixed may demonstrably be 
disadvantageous to certain areas or persons; the Su- 
preme Court is not a tribunal for relief from the 
crudities and inequities of complicated experimental 
economic legislation, 338 U.S. 604 


ORDER NO. 18 (PUERTO RICAN REFINED SUGAR QUOTA) 


ADMINISTRATIVE LAW 
Constitutionality of Provisions of Act, when Unnecessary to 
Consider 
Where court held that the Secretary’s Order No. 18 


allotting Puerto Rican refined sugar quota among re- 
fineries of the island exceeded his authority given him 
by the Sugar Act of 1948, it is not necessary for court 
to pass on constitutionality of the act, 171 F. 2d 1016 
(Reversed—Ed.) 


JUDICIAL REVIEW OF ADMINISTRATIVE ACTION 
Where court held that whether Secretary of Agriculture gave 
consideration to necessary standards in fixing quotas for 
marketing Puerto Rican sugar were “questions of law” 
subject to judicial review, and where court found failure 
to comply with statutory mandate, reversal of Secretary’s 
order and remandment of case to the Secretary was re- 
quired, 171 F. 2d 1016. (Reversed—Ed.) --_-_----------- 


SCOPE OF JUDICIAL REVIEW OF ADMINISTRATIVE ACTION 


Court will not replace Secretary’s judgment with its own to 
hold that on the record before the Court he acted arbi- 
trarily in reaching the conclusion that the various abnor- 
malities in marketing of sugar were such as to call for an 
allotment on the basis set forth in the Secretary’s order 
in order to achieve the legislative goal of a fair, efficient 
and equitable distribution of the quota; and it is not for the 
Court to reject the balance the Secretary struck, on con- 
sideration of all the factors, unless the Court could say that 
his judgment is not one that a fairminded tribunal with 
specialized knowledge could have reached, 338 U.S. 604___- 
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ORDER NO. 18 (PUERTO RICAN REFINED SUGAR QUOTA)—Continued 
COMMERCE Page 
Geographic Uniformity of Regulation 

The commerce clause does not impose requirements of 

geographic uniformity, and hence Congress may devise, 

as it has done in the Sugar Act of 1948, a national 

policy with due regard for the varying and fluctuating 
interests of different regions, 3388 U.S. 604---------- 262 


CONSTITUTIONAL LAW 
Due Process 

The Sugar Act of 1948 is not subject to the challenge 
that it violates the due process clause of the Fifth 
Amendment to the Federal Constitution as discrimina- 
tory and oppressive. It is not for the Court to reweigh 
the relevant factors on the basis of which Congress 
fixed the quotas; any discrimination disclosed here is 
not of such injurious character as to violate due 
paeteins, “SO Ch, ie Ca pcs ae em eeeee 263 


VALIDITY OF 
Order No. 18 based on past marketing measured by average 
of highest five years of marketing during period 1935-1941, 
failed to comply with Sugar Act of 1948 because “past 
marketings” referred to most recent preceding years, 171 
BR. 2a 2026; Clevevsed—Bid: ) =. 32. eee ee 256 


Order No. 18 held invalid because the Secretary of Agricul- 
ture in making allotments was not justified in failing to give 
any weight to processings to which proportionate shares 
pertained, 171 F. 2d 1016. (Reversed—Ed.) -------------- 256 


Order No. 18 issued by the Secretary of Agriculture alloting 
the 1948 Puerto Rican refined sugar quota among Puerto 
Rican refiners basing ability to market on the highest 
single year’s marketing during the period 1935-1947 did 
not comply with the Sugar Act of 1948 requiring allotments 
to give consideration to ability to market because “ability 
to market” meant current ability and not past performance, 
U7t F. Sd 1016... (Revessed—Ed.) <5. 25s 256 


The fact that Congress in the Sugar Act of 1948 changed the 
word “or” to “and” in the enumeration of the three stand- 
ards to be considered by the Secretary in fixing quotas for 
marketing sugar, and that the change occurred after a 
judicial decision that the word “or” justified Secretary in 
denying effect to one of the standards, indicates that Secre- 
tary should give effect to all three, 171 F. 2d 1016. (Re- 
WAAC ATIIOY: gs er ead eeeg are eae 
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DECEMBER 1950 


SUGAR ACT OF 1948—Continued 


ORDER NO. 18 (PUERTO RICAN REFINED SUGAR QUOTA)—Continued 
VALIDITY OF—Continued Page 
Where Order No. 18 issued by the Secretary of Agriculture 
alloting the 1948 Puerto Rican refined sugar quota among 
various refineries of the island was based upon findings 
that the proper measure as to “past marketing” relates to 
the highest price years during the period of 1935-1941 and 
“ability to market” relates to the highest marketings of any 
year during the 1935-1947 period, and that the “processing 
of sugar” to which proportionate shares pertained was a 
factor to which no percental weight should be given, the 
Supreme Court held that the Secretary did not exceed the 
authority conferred on him by the Sugar Act of 1948, and 
that the Act itself does not violate the due process clause 

of the Fifth Amendment, 338 U.S. 604 


“PAST MARKETING” 
Proper measure as to, 3388 U.S. 604 





CORRECTION NOTICE 


Line from top Reads Corrected reading 
13, 15 23 (d) 25(d) 


7, 17, 20, 23 (d) 25 (d) 
26, 31, 36 





APPENDIX A 


Reference to Cumulative Material of Agriculture Decisions 


(1942-1950) 


The following cumulative material will be found in the December issue (No, 
12) of Agriculture Decisions, Volume 1 (1942), 2 (1943), 3 (1944), 4 (1945), 


5 (1946), 6 (1947), 7 (1948), 


Citations in Agriculture De- 
cisions: 
Statutes, orders, etc___- 


Agriculture decisions__-_ 


Court decisions 


Decisions overruled by Secre- 
tary of Agriculture 


Citations in Court Decisions: 
Statutes, orders, etc 


Appeals from Secretary’s de- 
cisions (actions for review 
by courts) 


Disposition of Appeals from 
Secretary’s decisions (ac- 
tions for review by courts) 


Agriculture Decisions cited 
by courts and other au- 
thorities 


Commodities involved 
PACA proceedings 


Decisions and docket numbers 
arranged in _ consecutive 


8 (1949), and 9 (1950), respectively: 
Volume No. and Page 


1:811; 2:796; 3:1179; 4:1011; 5:937; 6:1194; 
7:1248; 8:1425; 9:1533 
3815; 2:801; 3:1185; 4:1015; 5:940; 6:1199; 
7:1250; 8:14384; 9:1542 
7817; 2:804; 3:1191; 4:1021; 5:945; 6:1207; 
7:1255; 8:1439; 9:1546 


:819* 


799; 3:1182; 5:9388; 6:1197; 7:1248; 
8:14381; 9:1539 


7820; 2:806; 3:1193; 4:1024; 5:948; 6:1213; 
7:1259; 8:1445; 9:1551 


7821; 2:808; 3:1194; 4:1025; 5:949; 6:1216; 
7:1260; 8:1447; 9:1553 


7821; 2:809; 3:1195; 4:1027; 5:950; 6:1218; 
7:1262; 8:1448; 9:1554 


2822; 2:810; 3:1196; 4:1028; 5:951; 6:1219; 
7:1264; 8:1449; 9:1555 


1:823; 2:811; 3:1200; 4:1031; 5:953; 6:1221; 
7:1266; 8:1451; 9:1556 


* HistoricAL Note.—The Secretary's decision in In re Thatford Live Poultry, Inc., 1 A. D. 
435, decided June 8, 1942, overruled prior decisions (Table of Decisions Overruled, 1 A. D. 
819) as precedents because of lack of regulation requiring current assets to exceed current 
liability by at least 25 percent of average weekly purchases. Since that decision, regulation 
(9 CFR Cum. Supp. 201.14) setting up a standard of financial qualifications has been 
promulgated. In re Albert Bree, 3 A. D. 255 (1944).—Ed. 
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Docket numbers and decisions 
arranged in consecutive 
ae Pan oe a 


Cumulative lists of decisions: 
Agriculture Decisions: 

Agriculture deci- 

sions reported -_- 


1942 PACA deci- 
sions hitherto un- 
reported 

1943 PACA deci- 
sions hitherto un- 


reported. ......... 
Agriculture deci- 
sions explained__-_ 
Agriculture deci- 


sions followed_-__- 
Court decisions fol- 
lowed ih... =. 
Court Decisions: 
Court decisions pub- 
NN ote 
Court and Agricul- 
ture decisions dis- 
tinguished in____- 
Court and Agricul- 
ture decisions ex- 
plained in___-_-~- 
Court and Agricul- 
ture decisions fol- 
| 


Cumulative Index-Digest and 
Subject-Index of decisions: 
Agriculture decisions_-_- 


Court decisions___...--- 
A study of the scope and na- 


ture of Agriculture Deci- 
sions—Statistical Index __- 


_ 


_ 


bo 


eo 


o 


_ 


_ 


Volume No. and Page 


7825; 2:813; 3:1203; 4:1034; 5:956; 6:1225; 


7:1270; 8:1455; 9:1560 


3829; 2:815; 3:1206; 4:1037; 5:959; 6:1229; 


7:1274; 8:1459; 9:1564 


71043; 5:965 


7965 
:803; 3:1190; 4:1020 (distinguished) 
7803; 3:1190; 5:944 


71190; 4:1020; 9:1545 


3821; 3:1212; 5:iv-vi; 6:v-ix; 7:v-xi; 8: 


x-xix; 9:1728 


21254; 8:1488; 9:1545 


:944; 6:1206; 7:1254 


21206; 7:1254; 8:1438; 9:1545 


2836; 2:822; 3:1214; 4:1045; 5:967; 6:1244; 
7:1293; 8:1483; 9:1586 
7870; 3:1292; 5:1027; 6:1333; 7:1371; 


8:1586; 9:1698 


7850; 2:882; 3:1818; 4:1119; 5:1042; 6: 


1347; 7:1400; 8:1614; 9:1744 





APPENDIX B 


CUMULATIVE LIST OF COURT DECISIONS* 
PUBLISHED IN 
AGRICULTURE DECISIONS 


Administrative Procedure Act 
(Agricultural Marketing Agreement Act of 1937) Volume: Page 


Avon Dairy COMPANY ET AL v. EISAMAN (D. C., N. D. Ohio, 
1946), 69 F. Supp. 500. Denial of application to postpone effec- 
tive date of Order No. 75 6:72 


- Agriculture and Markets Law of N. Y. 

H. P. Hoop & Sons, Inc. v. Du Monp (Cert. to S. Ct. of N. Y., 
Albany Co., 1949), 8386 U. S. 525. Commerce—Lack of 
power of State of New York to deny to _ interstate 
milk dealer additional facilities—Constitutional law—Con- 
stitutionality of regulation of production and distribution 
of milk—Public health and welfare—Lack of power of State to 
promote its economic advantage by burdening of interstate com- 
merce—Lack of power of State to accord its consumers pre- 
ferred right of purchase—Relationship between intrastate and 
interstate activities—Absence of congressional action—Lack of 
power of State to advance its commercial interests by curtailing 
movement of articles of commerce—Health and safety of people 
—Lack of power of State to regulate article of interstate com- 
merce—Lack of power of State to suppress competition— 
Nature of economic system fostered by the commerce clause— 
Federal and State regulation of milk—Police power of State 
—Power of Congress to curtail shipments of milk in interstate 
commerce—Lack of power of State to impose restraint on inter- 
state commerce—Agricultural Marketing Agreement Act of 
1937—Policy of Congress with reference to interstate flow of 
milk—State limitation on export of milk prohibited by Agricul- 
tural Marketing Agreement Act—Object of Federal program— 
Court decisions compared and distinguished 


Agricultural Marketing Agreement Act of 1937 
BAILEY FARM Dairy Co. ET AL v. ANDERSON (C.C.A., 8th Cir., 
1946), 157 F. 2d 87. Legality and constitutionality of classifica- 
tion provisions of Order No. 3 


BAILEY FARM Dairy Co. ET AL v. JONES (D. C., E. D. Mo., 1945), 
61 F. Supp. 209. Classification of milk 


BALAZS ET AL. (AVON DAIRY COMPANY ET AL.) v. ANDERSON, SEC- 
RETARY OF AGRICULTURE ET AL. (D. C., N. D. Ohio, 1948), 77 F. 
Supp. 612. Administrative law—Scope of judicial re- 
view of milk order issued by Secretary—Conclusiveness of find- 
ings made by Judicial Officer—Function of interrogatories and 
production of records—Rules of Civil Procedure 


* Cumulative Index-Digest and Subject-Index of the court cases will be found in the 
December issue (No. 12) of Agriculture Decisions: 2 A. D. 870; 8 A. D. 1292; 5 A. D. 1027; 
6 A.D. 1338; 7 A. D. 1871; 8 A.D. 1586; and 9 A. D. 1698—Ed. 
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| Agricultural Marketing Agreement Act of 1937—Continued Volume: Page 
BALAZS ET AL. v. BRANNAN, SECRETARY OF AGRICULTURE ET AL. 
(U. S. D. C., N. D., Ohio, 1949), 87 F. Supp. 119. Milk regu- 
lated under Order No. 75 as affecting interstate commerce— 
Commerce—Regulation of intrastate commerce substantially 
affecting interstate commerce 


BARRON Coop. CREAMERY ET AL. v. WICKARD (C. C. A. 7th Cir., 
1944), 140 F. 2d 485. Reclassification of milk downward as not 
authorizing scaling upward 


BEATRICE CREAMERY COMPANY ET AL. v. ANDERSON (D. C., D. 
Kan., 1947), 75 F. Supp. 363. Validity of Order No. 68—Inap- 
plicability of de minimis doctrine—De novo hearing—Assailed 
findings supported by evidence—Failure to spread parity upon 
record 


C. J. WEILAND AND Son Dariry Propucts CoMPANY, INC. v. 
WICKARD, Secretary of Agriculture (D. C., Wis. 1946), 68 F. 
Supp. 938. Judicial review of Secretary’s order—Overpay- 
ments—Variation in total butterfat tests 


CHAPMAN v. UNITED STATES (C. C. A., 8th Cir. 1943), 189 F. 2d 
327. Validity of producer-settlement fund provisions of act_---_- 


COSGROVE ET AL. v. WICKARD (D. C., D. Mass., 1943), 49 F. Supp. 
232. Bona fide producer—Findings of Secretary 


CRULL v. WICKARD (C. C. A., 6th Cir., 1943), 1387 F. 2d 406. Find- 
ings of fact by Secretary as to petitioner’s status as handler 
sustained 


CRULL v, WICKARD (D. C., W. D. Ky., 1941), 40 F. Supp. 606. 
Scope of judicial review of Secretary’s action 


DAIRYMEN’S LEAGUE CO-OPERATIVE ASSOCIATION, INC. v. ANDER- 
son (D.C., N. D. N. Y., 1947). Order No. 27—Reclassification 
of milk—Interpretation of Article III Section 2 (7)—Meaning 
of term “delivery to a purchaser”—Permissibility of classifica- 
tion based on plant movement rather than ultimate utilization— 
Stipulation by subordinate as to legal effect of admitted facts 
not binding upon Secretary or courts—Administrative proceed- 
ing—Inapplicability of strict rules of evidence—Effect of 
failure to establish substantial injustice—Statutes—Considera- 
tion of exception to II—A classification 


DAIRYMEN’S LEAGUE COOPERATIVE ASS’N, INC. v. BRANNAN, SEC- 
RETARY OF AGRICULTURE (U. S. C. A., 2d Cir., 1949), 
173 F. 2d 57. Classification of milk—Class II-A— Status 
of handler determined by location of approved plant— 
Element of III-D classification of milk—Inapplicability 
of III-D  classification—“Purchaser”—Inapplicability of 
term used in regulation—Construction of phrase “not 
a handler”—“Handler,” meaning of phrase—Delivery of cream 
to handler—Divisions of corporations found not separate jural 
persons—Inapplicability of milk market administrator’s inter- 
pretation of regulation relative to manufacturing plant as dis- 
tinguished from distributing plant—Milk not subject to III-D 
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Agricultural Marketing Agreement Act of 1937—Continued Volume: Pap 
classification—Courts—Review by court of erroneous stipula- 
tion—Complaint of action of Judicial Officer not considered by 
court—Judicial Officer’s refusal to accept stipulation as final, 
approved by court—Duty of court relative to existing rights 
and obligations—Repudiation of agreed interpretation of regu- 
lation approved by court—Administrative law—Usage in re- 
liance on administrative interpretation—Estoppel—Choice of 
reasonable construction of regulation—Test of reasonable con- 
struction of regulation—Judicial review of validity of regula- 
tion—Reopening of proceeding—Wayward and vacillating ad- 
ministration of regulation affecting third parties—Characteri- 
zation by court of difficulties involved in administration of milk 
orders—“Multifarious ramifications’—‘Supernatural powers” 
—“Fantastic proliferation’—“Verbal mazes” 


ELM SPRING FARM, INC. ET AL. v. UNITED STATES (C. C. A. 1st 
Cir., 1942), 127 F. 2d 920. Co-operative associations—Handler, 


FAIRVIEW CREAMERY, INC. v. WICKARD (D. C., D. Maine, 1942), 
42 F. Supp. 757. Calculating freight rates to determine allow- 
ances to creamery company 


GRANDVIEW Dairy, INC. v. JONES, WAR Foop ADMINISTRATOR 
ET AL. (D. C., E. D., N. Y., 1945), 61 F. Supp. 460. Administra- 
tive law—Judicial review—Market service payments—Inap- 
plicability of doctrine of res judicata to decisions of adminis- 
SERVO GUICeTs GI) DOOTOS <6 nana nwanwemneeececaue 


GRANDVIEW Dairy, INC. v. JONES, WAR Foop ADM’R, ET AL. 
(C. C. A., 2d Cir., 1947), 157 F. 2d 5. Disallowance of market 
service payments upheld—Conclusion—Findings—Substantial 
evidence 


GREEN VALLEY CREAMERY, INC. v. UNITED STATES ET AL. (C. C. 
A., 1st Cir., 1939), 108 F. 2d 342. Validity of Order No. 4— 
Construction of administrative order 3:38 


GUDGEL, BoypD v. L. S. IVERSON, DEPUTY MARKET ADMINISTRATOR 
OF THE DEPARTMENT OF AGRICULTURE, AS AGENCY OF THE U. S. 
GOVERNMENT (D. C. U. S., W. D., Ky. at Louisville, 1949), 
87 F. Supp. 834. Dismissal—Action to enjoin milk market ad- 
ministrator from pooling milk—Lack of jurisdiction of court to 
entertain handler’s complaint—Exhaustion of administrative 
remedy under section 8c (15) of act—Failure to join Secretary 
of Agriculture as necessary and indispensable party—Effect of 
failure to prove allegation in complaint—Injunction—Suit to 
enjoin subordinate of Secretary not maintainable—Justiciable 
right—Effect of commingling of producer’s milk with that of 
handler—Estoppel—Market administrator’s action not binding 
upon Secretary—Court decisions distinguished 


H. P. Hoop & Sons v. UNITED STATEs, 307 U. S. 588, 83 L. ed. 
1478 (1939) Amendment of milk order—Finding as to base 
period—Use of postwar period—Unavailability of statistics for 
prewar period—Validity of referendum—Right to vote—Vote 
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Agricultural Marketing Agreement Act of 1937—Continued Volume: Page 
by cooperatives—Equalization fund—Reinstatement of amended 
milk order—Finding as to effectuation of policy of act—Con- 
stitutional law—Due process of law—Validity of equalization 
provisions of order 7:919 


HOGANSBURG MILK CoMPANY, INc. v. JONES, WAR Foop ADMINIS- 
TRATOR (D. C., N. D., N. Y., 1946). Order No. 27—Reclassifica- 
tion of milk—Burden of proof as to validity of market adminis- 
trator’s action—Administrative law—Evidence—Weight of evi- 
dence—Limited authority of court to review Secretary’s ac- 
tion—Effect of failure to protest undue delay in making re- 
classification 


JOHN E. Rosasco CREAMERIES, INC. v. CLINTON P. ANDERSON, 
Secretary of Agriculture of the United States (U. S. D. C., 
S. D. N. Y. 1950). Parties—Dismissal of complaint for failure 
to substitute party 


LA VERNE Co-op CiTRUS AsSs’N ET AL. v. UNITED STATES (C. C. A., 
9th Cir., 1944), 143 F. 2d 415. Exhaustion of administrative 


M. H. RENKEN Darry Co. v. WicKaARD (D. C., E. D. N. Y., 1942), 
45 F. Supp. 332. Order No. 27—Market service payments--_- 


M. H. RENKEN Darry Co. v. WicKARD (D. C., E. D. N. Y., 1942), 
47 F, Supp. 212. Order No. 27—Use classification 


NEW ENGLAND DalrigEs, INC. v. WICKARD (D. C., D. Vt., 1943), 
51 F. Supp. 444. Order No. 4—Cooperative, when not a handler 


New YorK STATE GUERNSEY BREEDER’S CO-OP v. WICKARD (C. C. 
A., 2d Cir., 1944), 141 F. 2d 805. Limited character of judicial 
review of legality of milk order 


OGDEN Darry Co. v. WICKARD, SECRETARY OF AGRICULTURE, ET AL. 
(C. C. A., 7th Cir., 1946) 157 F. 2d 445. Judicial review of 
War Food Administrator’s order—Order sustained and affirmed 


PARKER v. UNITED STATES (C. C. A., Ist Cir., 1946), 153 F. 2d 
66. Civil contempt—When contemnor released by discharge in 
bankruptcy 


PARKER v. UNITED STATES ET AL. (C. C. A., Ist Cir., 1942), 126 
F, 2d 370. Corporations—Injunction—Contempt 


PARKER v. UNITED STATES ET AL. (C. C. A., Ist Cir., 1942), 129 
F. 2d 874. Corporations—Contempt—Discretion of court 


PARKER v. UNITED STATES ET AL. (C. C. A., Ist Cir., 1943), 135 
F. 2d 54. Corporations—Contempt—Compensatory fine 3: 


QUEENSBORO FARM PropucTs, INC. v. WicKARD (D. C., E. D. 
N. Y., 1942), 47 F. Supp. 206. Order No. 27—Use classification_ 


QUEENSBORO FARM Propucts, INc. v. WicKARD (C. C. A., 2d Cir., 
1943), 187 F. 2d 969. Order No. 27—Use classification_-_--~-- 3:3 


ROBERTS ET AL. v. RICHARD D. APLIN, Referendum Agent, U. S. 
Department of Agriculture and Federal Milk Market Adminis- 
trator of the Lowell-Lawrence Federal Milk Marketing Area. 
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Agricultural Marketing Agreement Act of 1937—Continued Volume: Page 
(U.S .D.C., D. Mass. 1950) Motion to dismiss granted for lack 
of jurisdiction—Secretary of Agriculture indispensable party— 
Actions of market administrator within discretion of Secretary 
—Actions of market administrator as agent of Secretary 


SAUQUOIT VALLEY FARMERS COOPERATIVE, INC. v. WICKARD (D. C., 
N. D.N. Y., 1942), 45 F. Supp. 104. Strict compliance with pre- 
scribed temperature 


SHAWANGUNK Co-op. DaIRIEs, INC. v. JONES (D. C., S. D. N. Y., 
1945), 59 F. Supp. 848. Accounting by handler for milk re- 
ceived from producers 


SHAWANGUNK Co-op. DaIrrRiges, INC. v. JONES ET AL. (C. C. A, 
2d Cir., 1946), 153 F. 2d 700. Accounting by handler for milk 
received from producers 


SHAWSHEEN Dairy, INc., (D. C., D. Mass., 1942), 47 F. Supp. 494. 
Claims against milk handler provable in bankruptcy 


SPRAGUE DAIRY COMPANY ET AL, v. ANDERSON (U.S. D. C., N. D. 
Ill., 1946), Validity of Order No. 69—Promulgation hearing 
record—Substantial evidence—Inclusion of contested county 
and townships in marketing area 


STARK ET AL. v. BRANNAN, SECRETARY OF AGRICULTURE (U. S. 
D. C., D. Columbia, 1949), 82 F. Supp. 614. Order 
No. 4—lInvalidity of cooperative payment  provisions— 
Stay order—Producers’ right to maintain class action 
to restrain Secretary against diversion of funds from 
producers’ pool—Action—Right to sue where’ encroach- 
ment is slight—Right to sue where expense of litigation is 
borne by another party—Power of court to set aside action of 
Secretary—Broad powers of Secretary not unlimited and his 
wide discretion not untrammeled—Lack of power of adminis- 
trative agency to take property of one person for benefit of 
another—Words and phrases—Construction and meaning of 
word “Incidental”—Application of meaning of word “Inci- 
dental” relative to term “not inconsistent”—Administrative 
construction of statutes—Legislative history of provision of 
act relative to deductions for payments to cooperative associa- 


STARK ET AL. v. WICKARD (U. S. D. C., D. Columbia, 1944), 136 
F, 2d 786. Standing of milk producer to seek court review of 
Secretary’s order 


STARK ET AL. v. WICKARD (Cert. to U. S. C. A., D. Columbia, 
1944), 321 U. S. 288. Right of producer to obtain court review 
of Secretary’s order 3:121 


TITUSVILLE DAIRY PRopDUCTS Co. v. ANDERSON, SECRETARY OF 
AGRICULTURE (U.S. D. C., W. D. Pa., 1945), 77 F. Supp. 232. 
Order No. 27—Evidence—Termination of status as handler_. 8:1211 


TITUSVILLE DaiRY PropUCTs Co. v. BRANNAN, SECRETARY OF 
AGRICULTURE (U.S. C. A., 8rd Cir., 1949), 176 F. 2d 332. Cer- 
tiorari denied, 3388 U, S. 905. Order No. 27 not regulation of 
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Agricultural Marketing Agreement Act of 1937—Continued Volume: Page 
arbitrary nature—Status as handler under Order No. 27— 
Regulation of shipments current in or affecting interstate com- 
merce under Order No. 27—Status as handler subject to ap- 
proval by Department of Health under Order No. 27—Judicial 
Officer’s decision holding status of petitioner as handler, 
affirmed 


UNITED STATES v. ADLER’S CREAMERY, INC. (C. C. A. 2d Cir., 
1939), 107 F. 2d 987. Handler, who is 


UNITED STATES v. ADLER’S CREAMERY, INc. (C. C. A. 2d Cir., 
1940), 110 F. 2d 482. Injunction—Collection or payment of 


UNITED STATES OF AMERICA, APPELLANT v. BORDEN COMPANY, 
CHARLES L. DRESEL, HARRY M. RESER ET AL., 308 U.S. 188. 
Provisions of Federal Anti-Trust Act not impliedly re- 
pealed by Agricultural Marketing Agreement Act of 1937— 
Provisions of Federal Anti-Trust Act not modified by Capper- 
Volstead Act—Court decision distinguished 


UNITED STATES v. BURLINGTON SANITARY MILK COMPANY, INC., 
(U. S. D. C., E. D. Wisconsin, 1944). Exhaustion of adminis- 
trative remedy 


UNITED STATES v. ELM SPRING FARM, INC. ET AL. (U. S. D. C., 
Mass., 1942), 38 F. 2d 508. Cooperative associations—Handler, 


UNITED STATES v. GREEN VALLEY CREAMERY, INC. (U. S. D. C., 
D. Mass., 1945), 59 F. Supp. 153. Civil contempt—Effect of dis- 
charge in bankruptcy upon collection of compensatory fine__-- 


UNITED STATES v. H. P. Hoop & Sons, Inc. eT AL. (U. S. D. C., 
D. Mass., 1939), 26 F. Supp. 672. Validity of Order No. 4—Con- 
stitutionality of Agricultural Marketing Agreement Act of 
1937—Stare Decisis—Constitutional law—Delegation of legis- 
lative power—Due process of law—Finding as to base period— 
Country plant—Equalization fund—Interstate commerce 


UNITED STATES v. HOGANSBURG MILK COMPANY, INC. (D. C., 
N. D.N. Y., 1944), 57 F. Supp. 297. Administrative law—Effect 
of failure to exhaust administrative remedies—Market adminis- 
trator’s determination as to amounts due from handler to pro- 
ducer’s settlement fund 


UNITED STATES v. LEVINE (D. C., N. D. N. Y., 1942), 129 F. 2d 
745. Conviction of employee of market administrator of ac- 


cepting bribe 

UNITED STATES v. MARTIN (U.S. D. C., D. Mass., 1948). Civil con- 
tempt proceedings—Effect of amendment of Secretary’s order 
subsequent to injunction judgment 


UNITED STATES v. MARYLAND & VIRGINIA MILK PRODUCERS’ ASs’N, 
INC. ET AL., (U. S. C. A., D. Columbia, 1950), 179 F. 2d 426. 
Illegality of price-fixing under Sherman Anti-Trust Act—Com- 
bination tampering with price structures unlawful under 
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Agricultural Marketing Agreement Act of 1937—Continued Volume: Page 
Sherman Anti-Trust Act—lIllegality of “full supply” con- 
tracts—Immateriality of amount of interstate trade involved 
in violation of Sherman Anti-Trust Act—Violation of Sherman 
Anti-Trust Act by cooperative association—Violation of Sher- 
man Anti-Trust Act by cooperative association in absence of 
order or marketing agreement—Criminal law—Sufficiency of 
indictment for violation of Sherman Anti-Trust Act 9:1511 


UNITED STATES v. MARYLAND & VIRGINIA MILK PrRopUCcERs’ Ass’N, 
Inc. ET AL. (U. S. D. C., D. Columbia, 1950), 90 F. Supp. 681. 
Grant and denial of motion for judgment—Activity not consti- 
tuting conspiracy to fix prices in violation of Sherman Anti- 
Trust Act—Evidence failing to establish conspiracy in viola- 
tion of Sherman Anti-Trust Act—Legality of “full supply” 
contracts under Sherman Anti-Trust Act—Aim of Federal 
Anti-Trust Laws—Marketing agreements—Exemption from 
anti-trust laws—Administrative law and procedure—Judicial 
review of Secretary’s action in adjusting milk prices—Illegality 
of “full supply” contract under Sherman Anti-Trust Act in 
absence of submission to regulation by Secretary—Violation of 
Sherman Anti-Trust Act by cooperative association—Evidence 
failing to establish violation of Sherman Anti-Trust Act_--- 


UNITED STATES v. RIDGELAND CREAMERY Co. (D. C., W. D. Wis., 
1942), 47 F. Supp. 145. Exhaustion of administrative remedy-_-_ 


UNITED STATES v. ROCK ROYAL CO-OPERATIVE, INC. ET AL. (App. 
from U. S. D. C., N. D. N. Y., 1939), 307 U. S. 533, 59 S. Ct. 
993, 83 L. ed. 1446. Constitutionality of act—Validity of Order 


UNITED STATES v. RUZICKA ET AL. (C. C. A., 7th Cir., 1945), 152 
F, 2d 167. Exhaustion of administrative remedy—Judicial re- 


UNITED STATES v. RUZICKA ET AL., 329 U. S. 287 Distribu- 
tion of enforcing authority between courts and Secretary of 
Agriculture 


UNITED STATES v. THE TELLING-BELLE VERNON CoO., A CORPORA- 
TION, ET AL., (U. S. D. C., N. D. Ohio, 1948). Preliminary 
mandatory injunction—Compliance with milk order while its 
validity questioned 


UNITED STATES v. TITUSVILLE Dairy Propucts Co. (D. C., W. D. 
Pa., 1945), 63 F. Supp. 104. Mandatory injunction—Stay of 
administrative proceeding 


UNITED STATES v. TURNER Dairy Co. (C. C. A., 7th Cir., 1947), 
162 F. 2d 425. Court enjoining compliance with and restraining 
violation of milk marketing order—Right of government to 
mandatory injunction to compel payment of amounts due un- 
der milk marketing order—Interlocutory order—Final decision- 


UNITED STATES v. TURNER Dairy CoMPANY (C. C. A., 7th Cir., 
1948), 166 F. 2d 1. Modification of judgment of lower court by 
appellate court—Filing of reports—Payment of sums due 
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market administrator—Exhaustion of administrative remedy— 
Finding of ascertainment and determination of parity price— 
Handler’s right to question constitutionality of legislation of 
administrative order—Power of court to determine validity of 
administrative order ____________- ‘ ; 


Modification of its original opinion by Circuit Court of Appeals 
—Enforcement action—Right to stay of judgment—Exhaustion 
of administrative remedy (C. C. A., 7th Cir., 1948) 


UNITED STATES v. UNIVERSAL MILK BOTTLE SERVICE, INC., ET AL. 
(U. S. D. C., S. D., Ohio, 1950), 85 F. Supp. 622. Denial of 
motions to dismiss indictments—Price-fixing—Violation of 
Sherman Anti-Trust Act—lIllegality of price-fixing under Sher- 
man Anti-Trust Act—Substantial effect on interstate com- 
merce—Sufficiency of indictment under Sherman Anti-Trust 
Act—Effect of movement of commodity in interstate com- 
merce—F low of fluid milk in price-fixing conspiracy as consti- 
tuting interstate commerce—Sherman Anti-Trust Act—Order 
of Secretary of Agriculture as not granting immunity for con- 
spiracy to fix prices—Sufficiency of indictment—Function of 
indictment and information 9:1516 

UNITED STATES v. WESTERN FRUIT GROWERS, INC. ET AL. (U.S. 
D. C., S. D. Cal., 1940), 34 F. Supp. 794. Power of Federal 
court to protect its jurisdiction 

UNITED STATES v. Woop ET AL. (D. C., D. Mass., 1945), 61 F. 
Supp. 175. Administrative law—Exhaustion of administrative 
remedy—Action to enforce compliance with courts 

UNITED STATES v. WRIGHTWOOD DAIRY COMPANY (C. C. A., 7th 
Cir., 1942), 315 U. S. 110, 62 S. Ct. 528, 86 L. ed. 726. Effect 
of intrastate commerce competition upon regulation of inter- 
state commerce 

UNITED STATES v. WRIGHTWODO DaIRY CoMPANY (U. S. D. C., 
N. D. IIl., 1942), 127 F. 2d 907. Powers of Secretary under act_ 

VocT’s DarriEs, INC. v. WICKARD (D. C., S. D. N. Y., 1942), 45 
F. Supp. 94. Producer, who is—Judicial review of adminis- 
trative definition 

WADDINGTON MILK Co., INc. v. WickKaRD (C. C. A., 2d Cir., 
1944), 140 F. 2d 97. Order No. 27—Use classification 


Wawa Dairy Farms, INc. v. WicKARD (D. C., E. D. Pa., 1944), 
56 F. Supp. 67. Judicial review of Secretary’s ruling—No trial 


Wawa Dairy Farms, INC. v. WICKARD (C. C. A., 3rd Cir., 1945), 
149 F. 2d 860. Validity of milk-receiving station differential_-_- 


WESTERN FRUIT GROWERS, INC. ET AL. v. UNITED STATES (C. C. 
A., 9th Cir., 1941), 124 F. 2d 381. Power of Federal courts to 
enjoin prosecution of State court action 


WETMILLER Dairy & FARM Propucts Co., INc. v. WICKARD, SEC- 
RETARY OF AGRICULTURE (D. C., W. D. N. Y., 1944), 60 F. Supp. 
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622. Classification of milk in accordance with its utilization at 
second plant 


WETMILLER Dairy & Farm Propucts Co., INc. v. WICKARD (C. C. 
A., 2d Cir., 1945), 149 F. 2d 330. Reclassification of milk by 
Secretary—Effect of market administrator’s acquiescence in 
III-A classification 


WHITING MILK COMPANY v. CHARLES F, BRANNAN, SECRETARY OF 
AGRICULTURE OF THE UNITED StTaTEs (U. S. D. C., D. Mass., 
1949), Ruling of Judicial Officer relative to butter provision of 
Order No. 4 sustained by district court—Interpretation of 
butter provision of Order No. 4—Consideration of rationality 
of price schedule—Resort to administrative history—Policy of 
butter provision of Order No. 4—Interpretation of reporting 
and payment provisions of Order No. 4 not inconsistent—Per- 
missibility of segregation of churned butter under Order No. 4 
—Claim of estoppel not well founded—Type of retroactive 
ruling relative to Order No. 4 inevitable in judicial process-_-_-_-_ 


Commodity Exchange Act 
BOARD OF TRADE OF KANSAS CITY, MO. ET AL. v. MILLIGAN, U.S. 
ATTY. ET AL. (D. C., W. D. Mo., 1936), 16 F. Supp. 859. Con- 
stitutionality of Commodity Exchange Act—Interstate com- 
merce—Adoption of necessary and convenient means by Con- 
gress to exercise its powers—Due process clause 


BOARD OF TRADE OF KANSAS CITY, MO. ET AL. v. MILLIGAN, U.S. 
ATTY. ET AL. (C. C. A., 8th Cir., 1937), 90 F. 2d 855. Constitu- 
tionality of Commodity Exchange Act—Purpose of act—Evi- 
dence—Presumption of constitutionality of statutes—Presump- 
tion as to performance of duty by public officials—Interstate 
commerce—F reedom of contract—Injunction 


BOARD OF TRADE OF THE CITY OF CHICAGO ET AL. v. OLSEN (U. S. 
D. C., N. D. Ill., 1923), 262 U. S. 1, 43 S. Ct. 470, 67 L. ed. 839. 


Constitutionality of act 


IRVING WEIS AND COMPANY ET AL. v. CHARLES F. BRANNAN, 
SECRETARY OF AGRICULTURE (U. S. C. A., 2d_Cir., 1948), 171 F. 
2d 232. Suspension of registration and trading privileges of 
futures commission merchant and floor broker—Requirements 
of act relating to written records—Concealment and evasion 
of provisions of act relating to written records—Duty of 
Government inspectors—Administrative law—Review of act 
by appellate court as to appropriate punishment—Limitation 
of judicial review of remedies or penalties—Effect of violation 
of act by partner upon partnership 


Moore v. CHICAGO MERCANTILE EXCHANGE ET AL.; BENNETT ET AL. 
v. BOARD OF TRADE OF CITY OF CHICAGO ET AL. (C. C. A., 7th 
Cir., 1937), 90 F. 2d 735. Constitutionality of Commodity Ex- 
change Act—lInterstate commerce—Congressional findings— 
Purpose of act—Prohibition of wild forms of speculation—Duty 
of Circuit Court of Appeals relative to Supreme Court deci- 
sions in determining constitutionality of statute 
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133 F. 2d 453. Suspension from trading privileges____.__----- 3:825 


NICHOLS & Co. v. SECRETARY OF AGRICULTURE (C. C. A., 1st Cir., 
1942), 131 F. 2d 651. Acting on other side of customer’s trades- 


NICHOLS & Co. ET AL v. SECRETARY OF AGRICULTURE (C. C. A., 
1st Cir., 1943), 186 F. 2d 503. Offsetting, what constitutes___- 


Federal Seed Act 


E. K. HARDISON SEED Co. v. JONES (C. C. A., 6th Cir., 1945), 149 
F. 2d 252. Cease and desist—Seeds—F alse labels________-_--- 


UNITED STATES v. DUNN (D.C., S. D. N. Y., 1944), 55 F. Supp. 
Gc, BONG GONG GAVETINCINONG.. | oo cnc dkeccodewemenecs 


Grain Futures Act 


BARTLETT FRAZIER Co. v. HYDE ET AL. (D. C., N. D. IIl., 1932), 56 
F. 2d 245. Validity of provisions of Grain Futures Act rela- 
tive to reports and inspection of records—Dismissal of bill in 
Ghutts Tor Want Of CONite........ 5 no he sae seaeeee 

BARTLETT FRAZIER CoO. ET AL. v. HYDE, SECRETARY OF AGRICULTURE, 


ET AL. (C. C. A., 7th Cir., 1933), 65 F. 2d 350. Constitutionality 
of Grain Futures Act—Searches and seizures—Due process-- 


Packers and Stockyards Act, 1921 


MIDWEST FARMERS, INC. v. UNITED STATES ET AL.; CROSBY ET AL. 
v. SAME; BARTON v. SAME (D. C., D. Minn., 3rd Div., 1945), 
64 Supp. 91. Suspension of registration—Unfair, unjustly dis- 
criminatory or deceptive practices....................-...-- 

MIROTZNIK ET AL. v. UNITED STATES ET AL. (D. C., E. D. N. Y., 
1946), 64 Supp. 635. Unauthorized revocation of license— 
Denial of application for license of unlicensed partner___-~---- 

MORGAN ET AL. v. UNITED STATES ET AL. (U.S. D. C., W. D. Mo., 
1936), 298 U. S. 468, 56 S. Ct. 906, 80 L. ed. 1288. Fair hear- 
FRE RG: DEN ii sss Wine Saale Senate idemteariatae 

MORGAN ET AL. v. UNITED STATES ET AL. (U.S. D. C., W. D. Mo., 
1938), 304 U. S. 1, 58 S. Ct. 773, 82 L. ed. 1129. Fair hearing— 
Tints: eteeed het ees sn ee oe De nase 

NOSTRAND POULTRY MARKET, INC. v. UNITED STATES ET AL. (D. C., 
E. D. N. Y., 1945), 59 F. Supp. 245. Denial of application for 
license—Constitutionality of act.................-.........- 

Sioux City Stock YARDS COMPANY v. UNITED STATES (D. C., 
N. D. Iowa, 1943), 49 F. Supp. 801. Cease and desist from re- 
fusing to render stockyard. services... setencncauc 

St. JoseEPpH StTocK YARDS COMPANY v. UNITED States (D. C., 
W. D. Mo., 1935), 11 F. Supp. 322. Validity of stockyards 
Webs GUNES. dwbcd Besse ksi de deduce Gus sGuennae 

St. JoseEPH Stock YARDS COMPANY v. UNITED STATES (U. S. 
D. C., W. D. Mo., 1986), 298 U. S. 38, 56 S. Ct. 720, 80 L. ed. 
1033. Validity of stockyards rate order_..------------------- 
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STAFFORD ET AL. v. WALLACE (U. S. D. C., N. D. IIl., 1922), 258 
U. S. 495, 52 S. Ct. 397, 66 L. ed. 735. Constitutionality of act- 


SULLIVAN Co. v. WELLS (U. S. D. C., D. Nebr., 1950), 89 F. Supp. 
317. Action of seller as constituting estoppel—Principal and 
agent—Liability of innocent agent—Courts—Supreme Court 
decisions followed by Federal Court—Duty of licensed con- 
signor under Packers and Stockyards Act, 1921 to serve all 
indiscriminately 


UNITED STATES ET AL. v. MORGAN ET AL. (U.S. D. C., W. D. Mo., 
1939), 307 U. S. 183, 59 S. Ct. 795, 83 L. ed. 1211. Retention 
of funds pending determination of rate order 


UNITED STATES ET AL. v. MORGAN ET AL. (U.S. D. C., W. D. Mo., 
1941), 313 U. S. 409, 61 S. Ct. 999, 85 L. ed. 1429. Validity of 
rate order—Criticism of Supreme Court decision 


Perishable Agricultural Commodities Act, 1930 


A. J. Conroy, INC. v. WEYL-ZUCKERMAN & Co. (D. C., N. D. Cal., 
1941), 39 F. Supp. 784. Reparation—Failure to deliver without 
reasonable cause—Seller liable to buyer for loss due to latent 
defect—Judicial notice—Watery soft rot disease of field ori- 
gin—Pamphlet published by Department—Passage of title— 
Title and risk passed to buyer, when—F. o. b. shipping point— 
Normal deterioration loss—Applicability of law of sales to 
act—Findings of Secretary accepted by court 


ABE RAFELSON Co., INC., APPELLANT v. R. G. TUGWELL, AS ACTING 
SECRETARY OF AGRICULTURE, APPELLEE (C. C. A., 7th Cir., 1935), 
79 F. 2d 653. Injunction—Power of court to enjoin Secretary 
from threatened action to revoke license and impose fines and 
penalties—Exhaustion of remedy—Consideration of constitu- 
tionality of act 


ALEXANDER MARKETING COMPANY v. HARRISBURG DAILY MARKET 
(U. S. D. C., M. D. Pa., 1949), 9 F. R. D. 248. Personal service 
of notice of appeal not required—Nonresident adverse party— 
Service by registered mail—Proceedings under Perishable Agri- 
cultural Commodities Act, 1930 excepted from Federal Rules of 
Civil Procedure—Commencement of proceedings 


ALEXANDER MARKETING COMPANY v. HARRISBURG DAILY MARKET 
(U. S. D. C., M. D. Pa., 1949), 87 F. Supp. 124. De novo pro- 
ceeding—Effect of evidence failing to overcome prima facie 
case—Damages—Resale of commodity—Costs—Reasonable at- 
torney’s fee 


AMERICAN FRUIT GROWERS, INC. v. LEwIs D. GOLDSTEIN FRUIT 
AND PRODUCE CORPORATION (D. C., E. D. Pa., 1948), 78 F. 
Supp. 309. Want of jurisdiction of district court—Failure to 
file appeal from Judiciai Officer’s decision within period re- 
quired by act 


BACON BROTHERS v. CAD HEATON FRUIT COMPANY (U. S. D. C., 
E. D. Ill, 1946). Constitutionality of act—Jurisdiction of 


2:449 
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Secretary—Diversity of citizenship—Jurisdiction of district 
court—Appeal from decision of Secretary 


BACON BROTHERS v. CAD HEATON FRUIT COMPANY (U.S. D. C., 
E. D. Ill., 1947). Interest allowed on contract—Amount of 
attorney’s fee allowed counsel for appellees 


BARKER-MILLER DISTRIBUTING Co. v. BERMAN (D. C., W. D.N. Y., 
1934), 8 F. Supp. 60. Secretary’s order sustained by court— 
Assumption by court of jurisdiction of Secretary—Effect of 
prima facie case made out by findings and order of Secretary— 
Proper manner of avoiding effect of finding of Secretary— 
Inapplicability of statute of frauds to transaction involving 
purchasing agent of buyer—Damages—Performance of duty 
by buyer in minimizing loss—Right of rediversion where buyer 
failed to acquire title to commodity 


BELL ET AL. v. MAIN (D. C., E. D. Pa., 1943), 49 F. Supp. 689. 
Transaction constituting sale, and not consignment 


CALIFORNIA FRUIT EXCHANGE v. Morris HENRY AND ANTHONY 
SPRACALE, PARTNERS, T/A SPRACALE FRUIT COMPANY. (U.S. 
D. C., W. D. Pa., 1949), 89 F. Supp. 580. Interpretation of con- 
tracts—Prima facie case made out by findings of Secretary— 
When uncontradictory testimony raises a question of fact— 
Buyer assuming risk of normal deterioration losses arising in 
transit—Proof of existence of custom and usage—Burden of 
proof as to existence of custom and usage—Measure of dam- 
ages based on resale of commodity—When irregularities in con- 
duct of juror or counsel authorize new trial—Jurors not con- 
cluded by sealed verdict 


ERNEST E. FADLER Co. v. HESSER (C. C. A., 10th Cir., 1948), 166 
F. 2d 904. Rejection of commodity—Assent of seller to rescis- 
sion—Implied warranty of merchantability—Implied warranty 
of suitable shipping condition—Appeal—Defenses open on ap- 
peal from Secretary’s reparation order—Relationship of act to 
law of sales—Passage of title—Lack of right of rescission, when 


HANDLER PRODUCE COMPANY v. M. A. McPeters (U. S. D. C., 
S. D. Ill., 1949). Appeal from reparation order—Findings of 
fact and order of Secretary approved by court—Prima facie 
evidence—Section 499g (c) of act—Jurisdiction of court—Sub- 
stantial evidence—Failure to overcome prima facie case 


HARCOURT-GREENE Co. v. PENNSYLVANIA MACARONI Co. (U. S. 
D. C., W. D. Pa. 1949), 82 F. Supp. 488. Contract of purchase 
and sale—Effect of failure to comply with statute of frauds— 
Evidence—Failure to show breach of contract 


HOFFMAN BANANA COMPANY v. SCHULTZ BROKERAGE CoO., a part- 
nership (D. C., W. D. Texas, 1947). Attorney’s fee—Allow- 
ances as part of cost of case—Interest 

JOSEPH DENUNZIO FRUIT COMPANY v. CRANE, D. B. A. ASSOCIATED 
FRUIT DISTRIBUTORS OF CALIFORNIA AND THE RED LION PACKING 
ComMPANyY (D. C., S. D. Cal., 1948), 79 F. Supp. 117. Trial de 
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novo—Evidence aliunde or de hors the record—Contracts— 
Offer and acceptance—Meaning of term “booked”—Antici- 
patory breach—Buyer’s remedy—Statutes—Construction and 
interpretation—Punctuation as aid in—Illegality of contracts— 
“Signature,” what is—Statute of frauds, how satisfied—Tele- 
type messages—Principal and agent—Principal partially dis- 
closed—Damages—Emergency Price Control Act—Courts— 
Question of election to hold party liable—Application of na- 
tional law to federal questions—Administrative law—Findings 
of fact and reparation order as prima facie evidence 


JOSEPH DENUNZIO FRUIT Co. v. CRANE ET AL. (U.S. D. C., S. D. 
Cal., 1950), 89 F. Supp. 962. Hlegality of contract of purchase 
and sale under Emergency Price Control Act—Inapplicability 
of section 1599 of California Civil Code to illegal contract of 
purchase and sale under Emergency Price Control Act—lIl- 
legality of contract of purchase and sale in violation of Emer- 
gency Price Control Act—lIllegality of contract under California 


JOSEPH MARTINELLI & Co., INc. v. L. GILLARDE Co. (D. C., D. 
Mass., 1947), 73 F. Supp. 298. Lawful rejection of commodity 
sold on basis of rolling acceptance final because of inherent 
defect—Cladosporium rot—Passage of title—Risks of normal 
deterioration and damage in transit 


JOSEPH MARTINELLI & Co. INc. v. SIMON SIEGEL CoMPANY (U. S. 
C. A., lst Cir. 1949), 176 F. 2d 98. Right of buyer on an f. o. b. 
acceptance final basis to reject commodity because of fraud— 
Right of buyer on an f. o. b. acceptance final basis to avoid 
contract induced by fraud—Effect of discovery of fraud after 
breach of contract—Fraud as a defense after its discovery— 
Contract induced by fraud voidable—Election of remedy by 
party defrauded—Right to recover damages for fraud by party 
breaching contract—Court decisions distinguished 


KREUGER v. ACME FRUIT COMPANY (C. C. A., 5th Cir., 1935), 
75 F. 2d 67. Constitutionality of act 


L. GILLARDE COMPANY v. JOSEPH MARTINELLI & Co., INC. (C. C. 
A., 1st Cir., 1948), 168 F. 2d 276.* “Rolling acceptance final” 
sale—Unlawful rejection—Waiver of right to claim damages by 
unlawful rejection of shipment—Relationship of contract terms: 
“rolling acceptance,” “rolling acceptance final” and “f. o. b. 
acceptance final’”—Buyer’s remedy under contract of “rolling 
acceptance final”—Substantial and practical compliance with 
bond requirements of act 7:4215 


L. GILLARDE COMPANY v. JOSEPH MARTINELLI & Co., INc. (C. C. 
A., 1st Cir., 1948), 169 F. 2d 60.* Unlawful rejection—Waiver 
of right to claim damages for breach of contract—Prior judg- 
ment amended—Statutes—Departmental interpretation of 
regulation 


* Certiorari denied by the Supreme Court on December 6, 1948, 335 U.S, 885.—Ed. 
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L. YUKON & Sons PRODUCE COMPANY v. FINERMAN AND SCHOEN- 
BurRG (U. S. D. C., S. D. California, 1948) Failure to re- 
pay purchase price—Lack of suitable shipping condition—Law- 
ful rejection 


LOGIN CORPORATION v. S. BoTNER & Sons (D. C., N. D. Cal., 
1947), 74 F. Supp. 133. Sufficiency of bond—Motion to dismiss 
appeal—Motion to strike bond 


MILE END FruIT EXCHANGE, INC. v. O. S. HURLEY, D. B. A. O. S. 
HURLEY Propuce Co. (U. S. D. C. N. D. Texas, 1945) Judg- 
ment upon verdict of jury—Bond in double amount of repara- 
tion award—Attorney’s fee 


Pasco CouNTY PEACH Ass’N v. J. F. SOLLEY & Co., INc. (C. C. A., 
4th Cir., 1945), 146 F. 2d 880. Principal and agent—Agent’s 
authority to receive advances—Authority of agent not estab- 
lished by broad language letter—Agent’s authority to receive 
payment not implied from his authority to sell—Presumption 
of authority of agent to receive payment affected by his re- 
stricted authority—Assumption of risk of lack of agent’s au- 
thority—Lack of right of agent to use agency for his benefit— 
Customs and usages—Seller not bound by custom lacking force 
of law—Effect of specific notice limiting scope of agent’s au- 
thority upon business custom 


ROTHENBERG v. ROTHSTEIN & Sons (U.S. C. A., 3d Cir., 1950), 
181 F. 2d 345. Appeal—Right to submit views with respect to 
questions deemed decisive—Acceptance of offer by telephone in 
Pennsylvania as resulting in Pennsylvania contract—Reargu- 
ment—Question of effect of state statute of frauds 


ROTHENBERG v. H. ROTHSTEIN & Sons (U.S.C. A., 2d Cir., 1950), 
183 F. 2d 524. Appeals—Applicability of state statute of 
frauds to contract of purchase and sale under Perishable Agri- 
cultural Commodities Act—Courts—Conflict of, laws—Su- 
premacy of federal law—Substantive effect of statutes of 
frauds of states rendering parol contract void—Statute of 
frauds of Pennsylvania construed by appellate court as pro- 
cedural—Applicability of procedural limitations of statute of 
frauds of Pennsylvania to suit for reparation under Perishable 
Agricultural Commodities Act—Grant of remedies by Perish- 
able Agricultural Commodities Act—Remedies—Meaning of 
term under § 5 of Perishable Agricultural Commodities Act— 
Failure to notify seller of rejection of produce within limitation 
period as constituting acceptance—Supremacy of Federal over 
state statute 


SAWYER ET AL. v. PASKOFF ET AL.; SAME v. PEISAKOFF ET AL. 
(D. C., W. D. Pa., 1947), 74 F. Supp. 24. Sufficiency of evi- 
dence, relating to performance of contract, for jury—Denial 
of motions for new trial 


SMITH v. WHITE ET AL. (D. C., E. D. Mo., 1942), 48 F. Supp. 
554. Authority of Secretary to promulgate procedural rules— 
Evidence—Secretary’s action presumed in accordance with pro- 
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cedural rule—Reconsideration of reparation order—Findings 
of Secretary—Prima facie evidence—Allowance of claim after 
reconsideration—Effect of record failing to disclose rules of 
practice relative to reconsideration of reparation order— 
Courts—Consideration by court of supporting testimony not 
within record before Secretary—Function of court relative to 
reparation proceeding—Effect of failure to establish seller’s 
notice of resale contracts—Practice and pleading—Amended 
complaint—Damages—Seller’s inability to meet issue relative 
to market price of produce justified—Federal Rules of Civil 
Procedure—Amended proceedings to conform to proof—Con- 
tract of purchase and sale—Damages for nonperformance-_-_-_- 


THE LERoy DYAL ComMPANy, INC. v. ALLEN (D. C., E. D. S. Caro- 
lina, 1946). Breach of contract justifying rejection by buyer 
(reversed by C. C. A. 4th) 


THE LERoy DyAL ComMPAny, INC. v. ALLEN (C. C. A., 4th Cir., 
1947), 161 F. 2d 152. Immaterial breach of contract by seller 
not justifying rejection by buyer—Meaning of term f. o. b. 
acceptance final 


UNITED STATES v. SOLOMON (D. C., E. D. IIl., 1944), 3 F. R. D. 
411. Action to enjoin dealer from operating without a license— 
Penalties—Jurisdiction—Interstate commerce—Fresh  vege- 
tables—Inapplicability of Federal Rules of Civil Procedure in 
civil suits of quasi-criminal nature—Mistrial—Effect of cross- 
examination erroneously allowed by court 7:247 


W. H. Latter & Co., INc. v. C. E. JACKSON Co. (D. C., D. Mass., 
1948), 75 F. Supp. 827. Dismissal of motion to dismiss appeal 
for want of jurisdiction—Motion for leave to amend answer 
granted—Denial of motion for judgment on pleadings 


WESTERN FRUIT GROWERS, INC. v. BEILMAN PRODUCE Co., INC. 
(D. C., M. D. Pa., 1948), 75 F. Supp. 334. Unlawful rejection— 
Damages—Costs—Attorney’s fee 


Sugar Act of 1948 : 
CENTRAL RoIG REFINING Co. ET AL. v. SECRETARY OF AGRICULTURE 
(Porto RIcAN AMERICAN SUGAR REFINERY, INC., ET AL., INTER- 
vENoRS) (U. S. C. A., D. Columbia, 1948), 171 F. 2d 1016. 
Validity of Order No. 18—Administrative law—Judicial review 
of administrative action—Constitutionality of provisions of act 


SECRETARY OF AGRICULTURE, PETITIONER v. CENTRAL ROIG REFIN- 
ING COMPANY, WESTERN SUGAR REFINING COMPANY, ET AL. (No. 
27.) Porto RICAN AMERICAN SUGAR REFINERY, INC., PETITIONER 
v. CENTRAL RoIG REFINING COMPANY AND WESTERN SUGAR RE- 
FINING COMPANY. (No. 30.) GOVERNMENT OF PUERTO RICO, 
PETITIONER Vv. SECRETARY OF AGRICULTURE, PORTO RICAN AMERI- 
CAN SuGAR REFINERY, INC., ET AL. (No. 32.) (Cert. to U. S. 
C. A., D. Columbia, 1950), 338 U.S. 604. Validity of Order 
No. 18—Proper measure as to “past marketing” and “ability 
to market”—Administrative law—Scope of judicial review of 
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Sugar Act of 1948—Continued Volume: Page 


administrative action—Scope of commerce clause—New prob- 
lems—Order No. 18—Commerce—Geographic uniformity of 
regulation—National policy—Due process—Commerce clause— 
Discrimination—Sugar Act of 1948—Refined sugar quotas— 
Constitutional law—Courts—Scope of review of validity of 
acts of Congress 





STATISTICAL INDEX (1950) 
A Study of the Scope and Nature of Agriculture Decisions* 





Decisions under applicable acts 


January 
February 
August 
September 
November 
Total for 
year 
Total de- 


Agricultural Marketing Agreement Act 
of 1937: 
Decisions reported 
Appeals (actions for review) 
Dismissals: 


Finding of fact (specific) 
egal questions__-.........-._.-- 
Antic t og-Cholera Serum and Hog- 
Cholera Virus: 
Decisions reported 
Dismissals: 


Findines of fact (specific) 
Legal questions_---..---. 
Commodity Exchange Act: 
Decisions reported 
Findings of fact (specific) .......-.-.j|_.-- 
SR CEB cn ociwecnncseceschones 
Stay order --..-.--.--- aetdyidenmibgaad 
Trading privileges ened: oles 
Violation of act-.--.---- eselonaae 
Packers and Stockyards Act, 1921: 
Decne reported... .....--.--.«-- 3 
Cease and desist (disciplinary pro- 
ceeding) 
CNG TINNED = on aca wen ncnscntoows 
Dismissals: 


3 


2 
1 
9 
1 
1 
3 
9 
3 


Findings of fact (specific) 
Legal questions 
Licenses: (disciplinary proceeding) 
Revoked 
Rate orders 
Reconsideration granted-_---....--]|-..- 
Registration suspended 
Reparation ordered 
Violation of act 
Perishable Agricultural Commodities 
Act, 1930: 
Decisions reported 37 | 27 | 18 
Appeals (actions for review) 
Dismissals: 
6} 3] 3 
*) 21... 1 
Fini of fact (specific) 217 {178 | 98 
Lega! questions 1 | 65 148 | 96 | 62 
Reconsideration: 


Reparation: 
enied __ 
Ordered 
Sta 
Violation of act- % 
Grand total, decisions reported 





* Similar see indexes va be found in the December issue (No. 12) of Agriculture Decisions, 
Volumes 1 A. D. 850 (1942), 2 A. D. 882 (1943), 3 A. D. 1318 (1944), 4 A. D. 1119 (1945), 5 A. D. 1042 
(1946), 6 A. D> ‘1346 (1947), 7 A. D. 1400 (1948), and 8 A. D. 1614 (1949).—Ed. 
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